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Advisory Committee on Civil Rules
Washington, D.C.
April 18-19, 1996
Opening Remarks of Chairman. (Oral report.)
Approval of Minutes of November 1995 meeting.
Review of Proposed Amendments Published for Public Comment.

A.  Proposed Amendments to Rule 9(h), Pleading Special Matters —
Admiralty and Maritime Claims.

B. Proposed Amendments to Rule 26(c), Discovery — Protective Orders.

C. Proposed Amendments to Rule 47, Selecting Jurors — Examining
Jurors.

D. Proposed Amendments to Rule 48, Number of Jurors — Participation
in Verdict. '

Consideration of Draft Proposed Amendments to Rule 23 (Class Actions).
A.  Comprehensive Redraft of Rule 23.
B.  Alternative Factors in Comprehensive Redraft of Rule 23.

1.  Eliminating “Necessary” Element in Rule 23(b)(3).

2.  Reducing Role of “Probable Success.”

3.  Eliminating “Public Values™” from Rule 23(b)(3).

4.  Reducing Notice Complications.

5. Eliminating Settlement Classes.

C. Minimum Redraft of Rule 23.
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Agenda for Meeting of the Adv1sory Committee on C1v11 Rules sl
April 18-19, 1996 _
Page Two f,, J

D.  Proposed Amendments to Rule 23(f) — Appe]late Rules. i

£

V.  Consideration of Standing Comnnttee s Draft Self-Study Plan, |

VL Cons1derat10n of Aderalty Rules B, C andE.

1

VII. Next Meetmg
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DRAFT MINUTES
ADVISORY COMMITTEE ON CIVIL RULES
NOVEMBER 9 and 10, 1995
NOTE: THIS DRAFT HAS NOT BEEN REVIEWED BY THE COMMITTEE

The Advisory Committee on Civil Rules met on November 9 and
10, 1995, at The University of Alabama School of Law. The meeting
was attended by all members of the Committee: Judge Patrick E.
Higginbotham, Chair, and Judge David S. Doty, Justice Christine M.
Durham, Francis H. Fox, Esqg., Assistant Attorney General Frank W.
Hunger, Mark O. Kasanin, Esqg., Judge David F. Levi, Judge Paul V.
Niemeyer, Carol J. Hansen Posegate, Esq., Professor Thomas D. Rowe,
Jr., Judge Anthony J. Scirica, Judge C. Roger Vinson, and Phillip
A. Wittmann, Esq. Edward H. Cooper was present as reporter.
Former Committee Chair Chief Judge Sam C. Pointer Jr., and former
member John P. Frank, Esq., also attended. Judge Alicemarie H.
Stotler attended as Chair of the Standing Committee on Rules of
Practice and Procedure; Professor Daniel R. Coquillette attended as
Reporter, and Sol Schreiber, Esg. attended as liaison member, of
that Comnmittee. Judge Jane A. Restani attended as 1liaison
representative from the Bankruptcy Rules Advisory Committee. Peter
G. McCabe and John K. Rabiej, along with Karen Kremer, represented
the Administrative Office of the United States Courts. Thomas E.
Willging and Robert J. Niemic represented the Federal Judicial
Center. Professor Francis E. McGovern attended as an invited
speaker on experience with state-~court class actions. Observers
included Frank Bainbridge, Esq., Sheila Birnbaum Esq., Robert S.
Campbell, Jr., Esg. (liaison, American College of Trial Lawyers),
Alfred W. Cortese, Jr., Esqg., Robert Heim, Esq., Professor Deborah
R. Hensler, Robert Klein, Esq., Barry McNeil, Esq. (Chair-elect,
ABA Litigation Section), Professor Linda S. Mullenix, Fred Nisko,
Esg., Professor Carol M. Rice, Evan Schwab, Esq., Fred S. Souk,
Esq., Melvin Spaeth, Esq., and H. Thomas Wells Jr., Esg. (liaison,
ABA Litigation Section).

Judge Higginbotham opened the meeting by welcoming the
Committee and observers to Tuscalocosa and the Law School.

The Minutes of the April 20, 1995 meeting were approved.

Judge Higginbotham reported on the September meeting of the
Judicial Conference of the United States. Shortly before the
meeting, the proposals to publish for comment revised jury voir
dire provisions in Criminal Rule 24(a) and Civil Rule 47 (a) were
moved to the discussion calendar. It was proposed that the
Judicial Conference direct the Standing Committee that the
revisions not be published for comment. ' This proposal raised
concerns on at least two scores. The first concern is that it
would be a new and unfortunate precedent to bring the Judicial
Conference into the rulemaking process before the ordinary
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consideration of proposals that have worked through the full
processes of the Adv1sory Committees and Standing Committee. The
second concern 'is: that: such interference could  make . it more
difficult to. persuade Congress that the Enabllng Act process should
be respected because it provides 'an orderly " and K designedly
dellberate process for.considering rules changes.w After spirited
dlscuss1on, the Judlc;al Conference de01ded not to interfere with
the. proposed publications. ThlS action, seems to reflect a ]udgment
about ithe, need to respect the regula‘ Enabllng Act . process, not
flnal approval of, the merlts of the Crlmlnal Rule 24 (a) and ClVll
Rule 47(a) proposals.g There seems to haVe been a,strong sense that
'cularlyflmportant w1thwrespect to

allow1ng publlc comment is, par‘
attorney part1c1patlon in jury
1mportance to the bar, and the

Ju
i

llC comment perlod may propose
the 1n1t1al proposal.’ Jury
but must ‘be controlled both to

prote t‘juror prlvacy and

ofla judge,ﬂls movlng toward a
‘p‘;mthat nonetheless 1s llkely

ctlce.upr p 551b1e, some
erlying concerthhat judges
3 of voir dire if they have
t'c1patlonwm WO

:‘

concerns 1n the House. The
1r1ca, 1nc1ud1ng members Doty,

attempt to‘volce Rules Commlt
Subcommittee chaired . by Judge
Rowe, V1nson, and Wlttmann, has
with . membersjof the Senate sta
conference:report on . securltle i
time of thlsqmeetlng the Senate‘

Some dlfflcultles contlnue to . di
chalr of ! the WSEC ‘has stated:
leglslatlon CItsds still too
eventual passage.‘ There arewlm
the . blll and the.; subcommltte
repeatedly th twsubstantlve matt'
Commlttee concern.H‘When substance
in the bill, as often IhaPPEns”

ide the House and Senate. The
ofound reservatlons about the
kly to guess the prospects for

Whas been at palns to state
tare out51de the area of proper
and,procedure are tied together
thls approach has necessarily

£

E

-

H
&,

B

£

£
B

)

3

| g

1

f
k

BRI SN

i

|

L

€ff3

I

ey

-

=]

S
E.-

L



1

M

:

S TR S R A T

&
5

1

A

1 r1r

1

LN T

1

TR .
sogheR DN
bR L St A

P gt
B (4

Civil Rules Committee DRAFT Minutes
November 9 and 10, 1995
page -3-

constrained the subcommittee's freedom to make suggestions. And
there are many procedural provisions, dealing with pleading,
discovery, Civil Rule .11 sanctions; Jjury interrogatories, class
actions, and other matters. Some of the troubling procedural
provisions have been dropped, such as the proposals for steering
committees or guardians ad ‘litem in class actions. Other class

.action innovations — and there are' many — are limited to securities

actions, but seem to have reached a stage that is beyond further
modification, - Pleading requlrements -have been moved to a
relatively "low stakes" table;, .the:most recent version incorporates
Second Circuit standards for pleadlng with particularity. The Rule
11 prov1s1ons continue to be a challenge. The current version
requires the court to review the complaint, responsive pleadlngs,
and dispositive motions, and make findings whether there has been
any violation of Rule 11. Any Rule 11 violation in the complaint
that is not de minimis presumptively requires an award of the fu&l
attorney fees incurred by the defendant, no matter how small a
portion of the fees was incurred by reason of the VLolatlon rather
than entlrely proper portions of the complaint.  These Rule’ 11
prov1s1ons have ‘become a surrogate for a more general fee—shlftlng
proposal, :and the compromlse‘seems untouehable during. thls se551on.
If the b111 does not pass this session, however, there ‘may ‘be ' an
opportunlty for further cons1deratlon and 1mprovement1of these
prov1slons. ‘ :

Rule‘23

Civil Rule 23 formed the central focus of the meeting. The
materials with the discussion draft suggested that four major
proposals should be discussed first: (1) The new Rule 23(f)
provision for permissive 1nterlocutory' appeals; (2) that Rule
23(b) (3) be modified to require that a class action be "necessary"
for the fair and efficient ad]udlcatlon of the controversy; (3)
that Rule 23(b) (3) require consideration of the probable success of
the class claim on the merits, and of the significance of even
probable success; and (4) that Rule 23 be modified — most likely
with respect to (b)(3) classes tonly — toi:make clear the
appropriateness of "settlement" classes. The: meetlng provided
opportunity for full discussion of: each of these four proposals,
and tentative decisions were reached as . to-the first three. No
time was available to discuss the more detailed changes that also
were proposed in the discussion draft. The disclission draft posed
two separate issues with respect to these changes. The first issue
is whether it is wise to bropose a- ‘number of significant changes in
tandem with a set of major changes., The choices to be made will
not be easy. If the Committee finds several aspects of Rule 23
that bear useful 1mprovements, it seems undesirable to defer these
matters for a period that is llkely to extend several years into
the future. On the other hand, consideration of even two or three
fundamental changes will continue to require careful attention and
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much hard work. If the Standing Committee, members of the bench
and bar, Judicial Conference, Supreme Court,  and Congress are asked
to consider fundamental changes, there may be a risk that other
significant changes will not receive the attention requlred to
ensure the best possible revisions. The,isecond issue really is all
the other changes.‘ None can be advanced without careful Committee
review., If it is dec1ded that. they should be considered on the
‘merlts w1th an eye to- determlnlng which merit a recommendatlon ‘for
«publlcatlon, the Committee: must rev1ew them to support approprlate
determlnatlons. e mem‘ ‘ ! Lo

" . . | e .
[ v ho | b {‘

mwﬁ_ yRule 23(f)' Perm1551ve Interlocutory Appeals

wDraft‘Rule 23(f) would prov1de for perm1s51ve 1nterlocutory
appea from -a <ilstrlct court.’ érder grantlng' or denying ‘class
cert;flcatlpn.; The draft is: clcsely modeled on . the language of 28
U.S. C_ s 292(b) n effort to 1nvoke famlllar concepts: that
w1ll ease La mew rule@\fIt departs from § 1292(b),
howeyer, ‘ ; i it does. not require
lcourt -nor even ‘an 1n1t1al

2y 82(bywlnwthe ClaSS‘certlflcathn context —wthat
there be "a controlllng questlon of -law as to which there is
substantial grpund for dufference ‘of oplnlon and that an immediate
appeal from ‘the order mayl materlally advance the ultimate
termination of the lltlgatlon." Although § 1292(b) has provided a
useful opportunlty formappeay‘wlth respect‘to various Rule 23
rullngs,w the ‘draft 1sM%1nteqded’ to ake ‘appeals ' more readlly
avallable. The“opportunlty forﬁ‘ > frequent‘ review may be
: e tlalwchanges are -made in
Rule 23uw‘Partlcularlyi‘[1Hngﬁ. ‘ years of any new Rule 23
prov151ons the; o “for i

appeal can be‘

Wlthln 10 day

WDlstrlqt cour

stay prov151onwas‘ J

confus;on ofhlmeanlng.ﬂi Th | j

Appellate Rnla‘8wa) also . was ‘ j epeatedly.‘  The Adv1sory
Committee Notehtbﬂthls pr0V151 = bserve that ordinarily an
appllcatlon [to, stay dlstrlct cdwrt“prp lngS\shoqld be made flrst

to the dlStrlCt
should prov1de MPG K =t

appeals grapts permlssmpn to% P !
better. to;adhere”tm,the generaﬂWprovr
suchyproblemswspem‘tombe worked ouf

ns»ofqthe § 1292(b) model,
iwell in’ practlce under’ §
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1292(b), and creation of a presumption might distort the stay
decision. v .

The first question addressed to the nature of the permissive
appeal was whether there should be an opportunity to appeal as of
right, even broader than the former "death-knell" theory that was
used by some courts to permit appeal when a denial of class
certification seemed to threaten 6 the practical termination of
litigation that could not :be: pursued sto .vindicate individual claims
alone. The dlscretlonary opportunity provided by the ‘draft was
thought to be illusory. It was observed that at least in some
circuits, certification for appeal under § 1292(b) frequently fails
because the court of appeals denies permission to appeal;
eliminating the need for district-court certification does not
ensure that the court of appeals will grant permlss1on.

The response to the fear that a discretionary system of
interlocutory appeal would prove illusory was the fear that a right
to appeal would lead to abuse. The Federal Judicial Center study
confirms +the Dbelief that there are many  "routine" <class
certification decisions. Appeals in such cases are likely to do
little more than increase delay and expense. Yet there will be
strong temptations to appeal certification decisions; defendants
will be particularly tempted to appeal orders that grant
certification. Perhaps worse, the right to appeal certification
decisions might lead a party to. contest a certification that
otherwise would be accepted by stlpulatlon. ‘It is antlclpated —
and the Advisory Committee Note would make clear — that permission
to appeal, although discretionary in the court of appeals will
rarely be given.

It was further urged that the draft provides significantly
greater protection against improvident certification decisions than
§ 1292 (b) now provides. Removing the power of the district court
to defeat any opportunity to appeal is a significant change. A
grant or denial of certification can "make or break!" the
litigation, and the need for review at times will be greatest in
situations that are 1least 1likely to 1lead to district-court
certification. And the danger of delay is reduced not only by the
draft requirement that permission to appeal be sought within 10
days, but also by the prospect that the courts of appeals generally
will act qulckly, likely within 30 days or so, in deciding whether
to grant permission. o

An argument was advanced for restoring the requirement of
district court permission to appeal, drawing from the observation
that a class certification decision may be provisional. When a
judge has reached a reasonably firm decision as to certification,
appellate review often will be welcome, particularly in cases that
present uncertain questions of law. There is little reason to fear
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that necessary appeals will be thwarted by district court
intransigence. And if the district judge has no voice in the
appeal decision, there will be a tendency to defer certification
rulings.  These arguments were later. renewed, with the added
suggestlon that district-court discretion is partlcularly 1mportant
in cases: that have. generated ‘lengthy: records on the certification
questlon. . The district court's famlllarlty with the record will
support a better evaluation of’ ‘the walue of appeal.': The‘response
was . renewed also, .this t1me¢w1th the added . observatlons that
‘certlflcatlon forwappeal might: be lnapproprlatel'“

bent. . pursulng xsettlement follow1ng‘»a»
certrflcatlon des1gned L kony encourage
certlflcatlon for appeal mlght‘

underlylnglclalm. vy ke

Discussion returned to the fear - that the draft rule would
encourage ‘too many efforts to appeal; it'was suggested that appeals
would be attempted in. the overwhelmlng majority of cases. It was
rejoined, however, that this predlctlon rested' on experlence with
the most complex and. contentlous of ‘class actions. More routine
actions are. not’ llkely 'to 1nvolve ;such - persistent efforts. The
explicit invocation of court of . appeals discretion, moreover, is a
significant ' safegqguard . agalnst feckless ' attempts to appeal.
Although addlng "in its dlscretlon" to‘an openly perm1551ve -appeal
provision: may seem redundant 1tVH‘si valuable as ‘an exp11c1t
reaffirmation of the sweep. oflappelr e IScretlon. The phrase is
llfted bodily. from §° 1292(b)v1the Co

the scope of appellate dlscretlonlis“as broad under proposed Rule
23(f) as it' is under § 1292(b) Invoklng this familiar concept
should allay concerns about the rlsks of 1mprov1dent and disruptive
appeal attempts. : j ”Mthat“most certification
decisions: will  depend heav1ly ‘o: ecific 'case ! c1rcumstances.
There- will be little reason”to q ‘ Qpeal oo Such cases; the
major impetus for: appealww1 1fcome 'S gpresentlng unsettled
questions ‘of law. . g 1wu‘” W* ! e

‘ Further dlscu551on led to the con’lu51on that. the Committee
Note should discuss  the pos51b1e 1mportance of district court
contributions to the decision wheth”r*‘to‘ permit - 1nterlocutory
appeal. Dlstrlct courts. should be . en ””aged to' offer advice on
the " de51rab111ty of appeal’. at theW; ‘of maklng certlflcatlon

‘condltlon of appeal, but

decisions. The advice would ‘not be

Whlch certlflcatlon turns
th‘ln the district, court.
eparatlng the Wheat from

by the district court and the]extent“
on case-spec1flc facts developed at
District courts‘canwbeuquiteuﬂelplf‘

the chaff" of 1ntended appealsm> Dlstrl ourt adv1ce may help the
parties. as well as the court*ofuapgeal - cogent statement of
reasons for refusing: appeal may.. oftenudlscourage a ‘party’ who

mmltteeHNote should" 'state that
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otherwise would attempt an appeal.

. +It also was asked whether an appeal provision could reasonably
be discussed before deciding whether to propose any other changes
in Rule 23. Until the Committee has concluded its deliberations on
Rule 23, it will not be possible to know what the Rule will be.
The scope of appeal, the nature of the issues that may be advanced,
and the frequency or infrequency of  "routine" certification
decisions, all depend on the nature .of the rule 'itself. It was
responded that the Committee may: ‘decide" to urge only the -appeal
amendment. But it was further agreed that a decision to propose an
appeal provision may appropriately be revisited, at the behest of
any - Committee member, at the conclusion of the "Rule 23
deliberations. I Co

A motion to approve proposéd‘Rule 23(f) passed,: 11 for and 1
opposed as to particular (unspecified) features of the draft.

CERTI?ICATION ﬁNECESSARY"

The discussion draft proposed that to certify a Rule 23 (b) (3)
class, a district court must find that certification is "necessary"
for the fair and efficient adjudication of the controversy, not
merely superior to other available methods.

(3) the court flnds * % * that a class action is

- supertor—to—other—avattablemethods necessary for

the fair and efficient adjudication of the
controversy. * * *

The background of this proposal was described as the great
level of interest and concern that have come to surround use of
Rule 23 to address mass torts, and particularly dispersed mass
torts. The Committee has heard many views on this set of problems
through its activities focused on Rule 23. There has been a strong
sense that much of the difficulty has been due to the substantive
law, a difficulty beyond the reach of this Committee. There also
has been much concern that certification of a class can give
artifical strength to claims that individually lack any significant
merit. The greatest concern focuses on claims that, if wvalid,
would generate substantial individual damage awards. Although many
of the claims may be brought as individual actlons, the defendants
would defeat most. If all are aggregated in a single action,
however, even a relatlvely small risk of losing on the merits must
be weighed by the defendants against the crushing liability that
would be imposed by a loss on the merits. This calculation may be
further affected by a fear that . the sheer weight of ' the
respons1b111ty of denying any recovery to all members of a class
may increase the prospect that the class will win on an aggregate
claim that would be lost far more often if pursued in individual
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litigation. The result is a great pressure to settle. The
pressure to settle also may be enhanced by the transaction costs of
litigating individual claims — if a defendant can purchase "global
peace" by settlement ~much of the.settlement cost may be offset by
sav1ng the. expense of 1nd1v1dual 11t1gatlons.

-On the other 51de of: the equatlon is. the famlllar phenomenon
of class lltlgatlon to enforce clalms that are strong on the ‘merits
but that“would not: bear : the expense of.. individual lltlgatlon.
Consolld‘tlon,of actions 1n the same court under Civil Ruile. 42,land
of actlons 1n dlf reént courts under '28 U.S.C. §§ 1404,

1 ,:'*i‘\4effect1ve ‘means -of addressang
thls_ problem,H even wrecognlzlng that “.ithe: eff1c1enc1e o of
consolidated proceedings may ‘make it p0551b1e to pursue! clalm hat
would not bear the rlsks and expenses”of separate adjudlcatlon.

uto deter consolldatlons,
on to‘ settlngs in which

in addre551ng claims that dounotmbear~the 'costs of " individual
litigation. For such clalms' class certification is necessary.
Certification is not necessary for clalms that could reasonably be
pursued in individual actlons;ﬁ It ma e that 4 single event or
set of events will glve;r’s ) 10! £ both types because some
.victims suffer substantial ’ngury,»whl&e many other v1ct1ms suffer
only relatively minor 1njur1es. v Lo R

Such is the purpose of the iproposal. It is limited to (b)(3)
classes. The questlons ‘the. 'Committee addressed began with the
central issues: is the'. chdnge des1rable° What might it mean in
practice — is there force ol the concern that . "necessary" mlght
nean a lower threshold, not» hlgher threshold? :Should the change
be broadened to 1nclude (b)(l) or (b)(2) classes? =

The first response was‘that the proposal was a mere cosmetlc
change that is not adequate tovaddress any of the real problems of
Rule 23. : . r‘w " ‘ ‘ﬁ . » »

The next response was: that 1ndeed the change seemed to lower
the standard, making it eas1er to achieve certification. 1The
annotations to the proposal say. that the test of necessity is a
practical test, not an absolute one; is this something that can
safely be 1eft to the Commlttee Note,lor should ‘it somehow be
worked into the language of'" the ‘Rule?i Another | view of this
question was - that there - 1s no meanlngful dlfference between

b

superiority and necesslty‘w'unless ‘'we. ‘can ' find" and express a

difference, we should not ‘amend ithe language 6f the present rule.
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In any event, the concept of necessity is ambiguous.

And then the proposal was championed as a good thing. The
only way to effect change is to modify the language of the rule.
The problems indeed are clustered around (b) (3) and the "freeway"
effect it has 1in generating claims that, but ' for class
certification, would not ever develop into litigation. If it were
possible to find the equivalent in formal drafting language, the
rule should caution against "Wllly—nllly" certification: The Note
should say this. A clear: and convincing preponderance of the
factors conduc1ng to certification should be requlred ‘

The opp051ng view conceded ‘that nece551ty implies a higher
standard than superiority, and argued that a hlgher 'standard is
undesirable. To find that a.class action is superlor is to find

“that it is'a better means of proceedlng. To change the .standard is

to require that a court deny certification even though '‘a class
action would be better than — superior to — the reallstlcally
available alternative methods of proceedlng 'The change may seem
to be loadlng the rule too much  ih favor. of “defendants. - The
perceived problems would be better addressed through the proposed
factors that look to the probability and soc1a1 beneflts of Success
on the merits of the class claim. g

Another concern about the necessity standard was expressed in
relation to employment discrimination claims. The statutory
amendments that have added damages remedies now bring these cases
into the ambit of (b)(3) classes. Class certification'may be
necessary to ensure that all affected individuals recover damages;
a rule that emphasizes necessity may lead to certification of a
class that will generate many practical problems, and that would
not be "superior" to other available methods that often would not
be invoked. This result may be a good thing, but we need to think
about the problem before deciding on a language change.

The concern about the amblguous relatlonshlp between the
superiority and necessity standards led to the suggestion that the
rule retain the: superiority requirement and add necessity as an
additional requirement. This should make it clear that the
standard is being ratcheted up. This proposal was in fact adopted
after much further discussion. — : ‘ ‘

Attention then moved to the element of this requirement that
focuses on the "fair and efficient .adjudication of the
controversy." It was observed that the meaning of this phrase
depends on the "controversy" that it refers to. If. the controversy
includes claims that grow out of a common fact setting but that

‘would not give rise to individual litigation, the concepts of

fairness and efficiency may diverge. A class action may be
superior and indeed necessary precisely because there is no viable
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alternative means of adjudication. It is more fair if the clain
deserves to be enforced. At the same time, class proceedings may
be "efficient" only in the sense that the. alternatives.are so

1neff1c1ent as. to be unavallable.f For that matter, certification

-also. may not be . "fair" in light of’ the prospect that an. aggregatlon
of worthless small claims may. gain leverage that forces settlement
to avoidithe costs of class lltlgatlon and. the risk of a.mistaken
judgment ron the merlts, " 'This dlscus51on did not 1lead 'to: any
1proposal for amendlng any of the three. terms 1nvolved.. E

Another suggestlon wasuthat as A matter of draftlng, factor
(C) should be reframed. "De51rab111ty" somehow duplicates the
inquiry into superiority, or nece551ty, it would be better:to refer
to the consequences of 1cent; ) ﬁ‘the lltlgatlon ini the
particular- forum. mThms su‘gvs.' Was'. ‘met, howeverpﬁw1th the
concern that the longstandin “fnguage £ Rule 23 shouldwbe changed
only when r-N change of%meanl g is  inte

change of language.

These concerns provoked the observatlon that before addressing
matters of 1anguage, it is most 1mportant to determlne what policy
should be embodied in the rule° Should 'we malntaln present pollcy,
or is it desirable to suggest some:. change71~'¢ i

;,v‘\ M‘ I i » I

One broad - pollcy 1ssue was\foundmlnpthe questlon whether
adoption of -a, higher standard,fon;(b)(3) class certification would
be, or would be perceived to be, A pro-defendant choice. The
response was that the change cannot meanlngfully be seen. in that
light: The purpose of.this changells mot to address the classes
that aggregate. numerous}small clalms, £ anythlng is do- be done
about such classes, it will be throughwother proposals. Instead
it addresses the classes that include plaintiffs who have
substantial individual. claims,‘and who could pursue individual
litigation. In the last feWwyears, deFendants have.often sought
certification of such|classes:! - The Lnterests of:, . the defendants,
often , spurred by llablllty 1nsurers, ‘are. to . achieve a global
settlement -that avoids..the costs and uncertalntles of individual
litigation. Making certlflcatlon more dlfflcult in these cases
could at least as ea51ly be seen as a pro—plalntlff change. As an
additional complication, theu‘lnterests of 'the 'defendants may
overlap with the interests ostome memhers1of the plaintiff class
because a class adjudlcatlon can effectma more orderly and uniform
distribution of the assets avallable tolisatisfy the claims of all
plaintiffs. A carefully structured cwass disposition can ensure
that all persons injured by a common course of condnct share in the
judgment, not simply those who got theuearller‘gudgments. The
purpose is not so much  to favor plalntlﬁfs or defendants as to find
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a procedure that most effectively recognizes the interests of all.

The Committee then was admonished that this proposal reflects
rulemaking at its worst.: The Rules were, in the beginning,
relatively simple. People could understand them. They have become
complex. The cognoscenti understand them still.. . But there are
800,000 lawyers who may need to understand ' them, and. it is
counterproductive to continue along .a course of trivial changes
that generate confusion far out of proportlon to any 1ncrementa1
benefit that mlght be achleved. #

The pollpy issues were brought back into the discussion with
an illustration of a "single event" mass tort. An airplane crash
might generate 150 claims. Each claim could be tried separately.
A joint class proceeding may be more efficient, but is not
necessary. This is a real situation that causes real difficulty.
Individual actions in the federal courts can be consolidated
without difficulty, given the array of consolidation devices. The
Note should comment on this alternative. to certification. This
change is important. This argument was met by the contrary view
that class certification is 'suitable for the 51ngle-event mass
disaster. And in return it was accepted that perhaps in some
single-event settings ~a class action is necessary because
consolidation will not accomplish all the ‘appropriate results.
Class certification, for example, might help address settings in
which individual state-court actlons cannot be consolidated with a
mass of federal actlons.

A different perspective was opened by the observation that the
proposed necessity standard seems calculated to underscore a
preference for individual litigation where individual litigation is
possible. It was answered that this is indeed the purpose, that
many lawyers believe there is too much emphasis on moving cases,
getting rid of them, even though individual actions would be
better. This 1is the pollcy that should be addressed before
language is chosen.

This policy was then underscored by referring to the decision
in Matter of Rhone-Poulenc Rorer Inc., 51 F.3d 1293 (7th Cir.
1995). It was suggested that the result in the Rhone-Poulenc case
is right, and that Rule 23(b) (3) should be amended to make it
easier to support similar results in future cases. We need to find

'a way to make it easier to refuse certification. This view was

echoed in the statement that the issue is whether Rule 23 (b) (3)
should be amended to discourage class certification.

The earlier suggestion was renewed by a motion that .the
superiority language should be retained, and supplemented by adding
a requirement of necessity. There would be no change in'the "fair
and efficient language," which refers to matters that depend
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heavily on the context of specific cases. : This change may indeed
encourage certification of small-claims classes; whether there may
be offsetting changes that may discourage certlflcatlon depends on
the addltlonal proposals Stlll to be dlscussed.

The v1rtues of thls proposal were urged to be twofold. The
ex1st1ng body of. doctrrne* that elaborates the . superlorlty
requlrement will be. retained, prov;dlng a familiar .first. step. of
:analy51s.‘ The addltlonal nece351ty‘requ1rement need be addressed
only if superlorlty is found. Necess1ty .then will provide .an
additional and higher requirement that will requlre further
evaluation of the . same . factors.,.that  bore on the. superlorlty
determlnatlon.. . uTuW b o : L ' ‘;

The objectlon was made that 1t seems unde51rable to requlre
this two-step process.. The. proposal seems to be that necessity is
a. hlgher standard. that always embraces superlorlty, and always
requires something, more.  The finding wof: superiority will be
necessary in all cases, but never, sufficient for certification.
Why not; focus on necessity alone, explalnlng it as. well as can be,
w1thout retalnlng ‘both requ1rements° . \ (e

The motaon to retaln the superlorlty requlrement and add a
neces51ty requlrement passed by vote of 8 to 4. This portion of
Rule (b)(3) Would‘read. . IR : :

(3) the court flnds # * % that a class action is

superlor to other available methods and necessary
for - the fair and efficient adjudication of the
controversy. * * *

\state 01ass‘Actions

Professor Frances McGovern then addressed the Committee on
current experience with class actions 'in state courts. He spoke
from extensive experience with state-court class actions, including
experience as a special master charged with fa0111tat1ng
coordination between state courts and the federal court superv151ng
the consolidated federal cases arising out of claims concerning
silicone gel breast implants. He has worked extensively with the
MTLC committee establlshed by the Conference of Chief Justices.

There has been an explosion 1n state class actions. Many of
them involve! claims. that are framed as "fraud" claims arising out
of the terms of varipus kinds of insurance and loan transactions.
The volume is remarkable. The procedures also are remarkable;
state judges achieve much greater uniformity of procedure than
federal judges, largely by adhering closely to the recommendations
made in the Manual for‘Complex thlgatlon. There are some major
problens. ‘ .
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‘Polybutelene pipe cases illustrate one type of state actions.
Chlorine attacks the pipe joints, causing them to leak. State law

~governs, and individual claims ordinarily are too small to meet the

amount-in-controversy requirement for diversity jurisdiction. Some
individual claims have been tried to judgment. The defendants want
to settle. A Texas state judge refused to certify a nationwide
class for a $750,000,000 settlement. A federal judge denied
jurisdiction of an attempted class action. The result was that
class actions were filed in three states. A California judge took
on the task of persuading judges from the other state to go to
California to work out a settlement. When that did not work, he
conducted: a settlement conference that came very close to a
settlement. .The lawyers have been "sent back" to the other state
courts to, attempt to conclude the settlement of all actions in all
states. It may work.

‘For some time, class actions have provided the "end game"
after a number of individual actions have been tried to judgment,
establishing a framework of information that facilitates just and
reasonable settlement on a class basis. But recently some lawyers
are attempting to bypass this process, putting the class action "up
front" before there have been many individual adjudications.

State judges increasingly are turning‘ down "sweetheart"
settlements that establish res judicata for the defendants in
return for deals that .benefit the class 1awyers more than the
class.

State class actions have become very 1mportant. And federal
Rule 23 is very important to what the state courts do. Most states

follow Rule 23, although there are variations in the extent of its
adoption. ,

Deborah Hensler then stated that Rand is trylng to put
together a project to get a good view on the frequency and
diversity of class actions. The methodology would be different
than that used by the Federal Judicial Center study, aiming at
generating complementary -information. A survey of potentlal
plaintiffs would be an important element in the study. A series of
case studies, based on data collection from sources outside court
files, would be attempted as the basis for a systematic measure of
the costs and benefits of class actions for plaintiffs and
defendants. This is a very ambitious proposal, which will require
substantial independent funding. It may not be possible to mount
as ambitious a project as would be desirable. : Although it takes a
while to make sure that the cases studied . are fairly
representatlve, not "eccentric," results could be’ available in time
to inform this Committee's ongoing consideration of Rule 23.

PROBABILITY OF SUCCESS
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Over the course of the past year, it has been urged that Rule
23 should incorporate' a test, akin to prellmlnary' injunction
analysis, that balances the probable outcome on the merits against
the burdens 1mposedrby class certlflcatlon. The discussion draft
included this feature in two — 'perhaps redundant —-Ways,‘dealing
only w1th (b) (3) classes SR ‘ o R

(3) . the court flnds 5k E that the prgbabllltx
‘ ‘ on _t its of the claim.

cerﬂ&flcatlon, and that a class actlon is superior’
* % %, .The :matters Jpertlnent to. the flndlngs it
.1nclude° ! g ‘

Discussion began by framing the general issues: should any
consideration of the merits be required?’ If- 'so, -what. should be the
means: of ‘callbratlng the strength tof - thew‘cLalms to the
certification decision? Should ‘the, prellmlnary anjunctlon analogy
be used, or does it suggest an. unnecessarily elevated standard of
success7 . How would this approach affect the‘relatlonshlp between
the certlflcatlon dec¢ision and other proceedlngs = {would it require

- substantially increased opportunlty for dlscovery on the merits,

delay  the certification dec151on,“ create,r‘dlfflculty for
certification ofxsettlement classes, increase the»occas;ons for
interlocutory appeal« Although the prov1s1on mayiiseem. a 'boon for
defendants, may' it generate offsettlng problems by elevatlng the
stakes at an early stage of the 1litigation for fear that a
preliminary finding , of probableusuccess*maywancrease settlement
pressure and even affect a defendaht's standlnq Wlth the' financial
community? Sa, in the .end, is: this: an approach that imay help
plaintiffs in cases that lead to a favorable preliminary appraisal
of the merlts, and may harm plalntlffs when the prellmlnary

appraisal: is unfavorable’ Y ug T K

It was suggested that perhaps it would be more approprlate to
rely on analogy to temporary restraining order practice rather than
preliminary injunction practice.. The'difficulty w1th preliminary
injunction procedure was thoughtfto be that it may be akin to
trying the case before certification. Civil Rule 65, indeed,
authorizes the court to combine the: prellmlnary 1njunct10n hearlng
with trial on the merits.) A temporary restralnlng order often
issues only after 'a hearing, but the hearlng is expedited and there
is little or no discovery. The key is to find an abbreviated
procedure, a matter that invokes !the procedural distinctions
between temporary: restraining orders and preliminary 1njunctlons,
not any supposed dlfference in the standards~ for prellmlnary
relief. . S ; s 1

It was observed that . with preliminary consideration of the

7

£

£l

| S

]

]

e

NS R SO B AU B B

| —

-

1

bt

'

S

i

St ]

s

L S R A R



£

(I

i1

£

i

™ 1

S

(N R

1

L |

e,
7

LS I

1

g

i

Civil Rules Committee DRAFT Minutes
November 9 and 10, 1995
page —-15-

merits, lawyers inevitably will demand an opportunity for discovery
to support well-informed presentations on the merits. And, once
discovery is opened up, it will be difficult to limit its scope.
It will be difficult to resist this pressure, and it will be
difficult to keep the focus of discovery narrow. If the purpose is
to separate out claims that gain settlement power by certification
despite scant prospect of success at trial on the merits, an
abbreviated procedure will not do the job. During the delay, it
may happen that some individual clalms are tried; that is not
necessarlly an undes1rable thlng. ' P ' ‘

The fear that a probable success requlrement would impede
certification of classes for the purpose of settlement was stated
to be a real problem. It ‘also was noted that defendants often push
for certification of a plaintiff class if they believe they have
strong cases, and that the probable success requlrement could prove
adverse to defendants in'this way as well.“ ' : '

Concern with the effects on settlement classes was met by the
suggestion that a probable success requirement could be viewed from
the perspective of settlement. If certlflcatlon is made to support
future efforts to settle, the requirement means only that there is
a reasonable prospect that settlement will 'be achieved, since
settlement will count as:success on the merits. ' If certlflcatlon
is made to support a settlement already reached the measurement of
success on the merits becomés one with the proceedlngs to determine
whether to: approve the settlement.. The defendant wants
certification, the plaintiff wants certlflcatlan, and 'a probable
success element should not be a problem if the rule is properly
drafted.

The probable success factor was urged to be a good token of
the broader problems of class actions today. Some class actions
are very good, as shown by the wide array of opinions gathered by
the Committee's efforts to reach out to the bench and bar for
advice. Other class actions are simply means by which complaisant
plaintiffs' lawyers offer res judicata for sale at bargain rates to
intimidated defendants. The Federal Judicial Center study shows
that individual recoveries are .small in most class actions.
Account should be taken both of the prospects of meanlngful
recovery for anyone, and whether there is enough real good in any
recovery to justify the burden of class proceedlngs. Although the
Rhone-Poulenc decision in the Seventh Circuit does not say so
expressly, it turns in part on an estimate of the probable merits
of the class claim, and also on the costs to the system even if the
class claim succeeds.: The history of plaintiff failures at trial
generated a partlcular fear that a single class proceeding might
reach a wrong result. - Even if a rlght\result should be. achieved,
great difficulties would be encountered:in further proceedings to
translate the class judgment into individual Jjudgments. Other
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cases involving minuscule individual recoveries, administered and
distributed at great cost, impose quite;different ‘burdens. ~"Fluid"
class recovery .in such<cases involves elements of social policy
that- should be beyond the reach of. the Rules Enabllng Act process.

It was asked Whether success on the merits should be | measured
by the representatlve parties' claims or by the class claim. . The
response was. that it is the class clalm.that is . important,. but. that
the plalntlffs"lnd1v1dual clalms ‘may be strong. ev1dence of the
strength of the class clalm. The questlonwls how‘many class
members have claims suff1c1ently similar to the individual
representatives' clalms to, warrant certlflcatlon. T

I |
]

i ThlS dlscu551on led toamore p01 ted suggestlons as to the
nature of theushow1ng that ‘equlred., Rather than a
thorough, appralsal of. the i meri ‘

look™" mlght be sufflclen

ensure that the clalms are not "bogus.“‘

The flrst look appr
certlflcatlon«de01s1on 1s
considered,  it. should{no
aff1dav1ts‘y‘1f there; is 1
merlts atthe certlfrcatlon ‘tagef>1t shou

' i I T ¢

h was re51sted on the ground that the
ery 1mportantp“If the merits .are to be
be done ; onjithe basis, of half-a-dozen
;e dlscret‘onary‘con51deratlon of the
ould not‘be so open-ended.

The‘“bogus" clalm approach met‘the”response that few cases
involve, bogus claims. ﬁ Most‘contemporary criticism of Rule 23

tort, cases‘ ..and these .cases do not
i u,

Al ! o S

arises from dlspersed mas
involve bogus claims. "

These observations returned the discussion to the opening
point. The class device should facilitate prosecution of strong
claims, but should not be misused to add strength to weak claims.
Many experlenced lawyers say that, despite the difficulties of
making a rigorous empirical demonstration, a significant share of
class actions involve coercive: use of the class device to force
settlement of claims that have little chance of success on the
merits but that promlse overwhelmlng liability should the slender
prospect of success on the. mer1ts mature into- reallty

The dquest for alternatlve ,formulations. 1ed to addltlonal
suggestions looking to a "s1gn1frcant probablllty of success," or
"sufficient merit to warrant certification." - These and other
formulas led to the suggestlon that before, further drafting efforts
were made, the Committee, ehould determlne the general gquestion
whether any con51deratlon of ithe merlts mlght be. approprlate.

;w\

A motion to add to. the (b)(3) certlflcatlon some con51deratlon

of the probable merits passed by 11 to 1.“HN‘ v fd
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Robert Heim, an observer, then told the Committee that
although he had been an early proponent of the preliminary

injunction probability~of-success analogy, the Committee
discussions had persuaded him that this approach might impose an
undue burden on plaintiffs. The burden would be particularly

troubling if appraisal of the probable outcome were to .be made
early in the litigation. Defendants too may have cause to fear
this approach, particularly as the preliminary appraisal might come
to influence such subseguent matters as . settlement negotlatlons,
summary  judgment, or even‘attitudes at trial. It would be better
simply to adopt a low threshold that gives the court dlscretlon to
look at the merits without embarking on an extended 1nqu1ry. . This
result could be accompllshed by adopting a new element' in the 'Rule
23(b) (3) calculus, requiring the: court to find that the . issues
presented by the facts and the law:are .not’ 1nsubstant1al fand have
been sufflclently . well developed through ‘prior jud1c1al
experience]. ‘ BT Co :

Immediate response to this suggestlon was that perhaps this
inquiry should be reduced from an element of the certification
decision to a mere place in the list of factors that bear'.on the
elements of certification — the most obvious fit would be with the
determination that certification is superior and necessary for the
fair and efficient adjudication of the controversy. The guestion
is one of weeding out weak cases, and a simple role as one factor
in the certification process will accomplish that task. . It was
suggested that if this look at the merits should become only .a
factor, a balancing element should be 1ncorporated so' that -a
greater prospect of success on the merits would be required when
the burdens of certification are greater. Treating the inquiry as
a mere factor in the certification determinations was urged. to
reduce the risk of untoward consequences. . Indeed, it was urged
that as a mere factor, this inquiry could actually help plaintiffs
win certification of classes on strong small claims, redu01ng the
concern that preliminary consideration of the merlts may ‘seem an
unfairly pro-defendant provision. (And it Was responded that
perhaps the bilateral impact of this approach is enhanced if it is
made an element of certification, not a mere factor ) ;

Another response was that it is dangerous to requlre prior
judicial experience with the underlying claims. This element seems
to reflect concern with dispersed mass torts. There is no reason
to insist that there have been earlier litigation of related claims
before determining whether to certify claims that arise out of a
single transaction — securities fraud actions offer a common
example. It was responded that the concern really goes to ithe
newness of the kind of claim. Securities litigation often presents
issues of a kind made familiar by much earlier litigation that
arises out of distinct events but invokes common principles. So of
other kinds of class actiocns. But some class actions present
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issues that are new and unfamiliar; it takes time for the claims to
mature through individual adjudication before courts. can safely
consider class litigation. Premature class - certlflcatlon ‘can
create many claims: that otherw1se "would not be w. R

The balan01ng approach reappeared w1th the . suggestlon that a
"not 1nsubstant1al" test.standing alone would. not have much effect.
Insubstantial.: clalms should be ' dismissed - without .regard' to
attempted' class certlflcatlon.\‘ It also :was' urged ‘that ' "not
1nsubstant1al" has a double-negatlve ring.that is notiwell~suited
to: rule draftlng. The effort to. sort:out: clalms thatmcan proceed
as’ 1nd1v1dual clalms but. not 'as. claSSchlalms alsb ‘seems to
1ntr1n51cally 1nvolve balan01ngu» Whatﬁis sought is .ai suff1c1ent
prospect of success by. the . members ofmthewclass to justify ' the
1ncremental costs,.dela si, rlsks,‘andwmettlement pressures that
on.MQWhy not say, this openly, recognizing that
the adverse consequences of certlflcatlon vary from case ito.case,
and allowing only relatlvely strong claims to support a
certification that, 1mposes relatlvely onerouslburdens7 Sy

The dlfflculty of maklng a cogent appralsal of the llkely
outcome returned to ithe: dlscu551on.>; "determination" of probable
merits should not be requured wbut only a 'preliminary assessment.
But there is a. danger that in many cases:ithe assessment will not in
fact. be- prellmlnary Any requirement in- thls dimension will put
real pressure on the| judge.  Findings;will. beﬂmade. Discovery will
be; had. The‘determlnatlon may be tied toj or sequenced“w1th
summary judgment.ppﬁﬂ*‘& S R b 4 o e

Wt‘
i

| ‘A separate questlon was ralsed about the rlsk that an adverse
rullng on the probable: success, factorwmlght spur a 'plaintiff to
mount -a' second" action.:.  The same representatlve plaintiff might
allow the. flrst actlon to meander along\W1thout certification, but
seek certlflcatlon of the same class in: another court with another
opportunlty‘to persuade a different; judge on, the probable success
issue.: It. would be a nlce question.whether ithe first determination
should preclude relltlgatlon by the 'same: plalntlff particularly if
there is no flnaleudgment in the flrst action.. And:the problems
would become much more tangled if the same lawyers simply found a
different representatlve plalntlff+to ‘maintain a second action.
Certification and defeat of the class clalm brings some measure of
finality. Denial.of certlflcatlon is; less llkely to do so. ' 'These
questions were: met w1th the reSponse that if there |is a need to
make certlflcatlonkmore¢d1ff1cult the needushould not; be put aside
because of the prospect that: a plaintiff  who’once falls ‘to make: the
required show1ng may try\a second tlme Lto make the same requlred
showing. } NS B v hrg. o I
Comparlsons w1th. present. practlce also were noted.  One
comparison is the finding. in the FederallJud1c1al Center study that
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in a majority of the class actions studied, motions to dismiss or
for summary judgment were made before a ruling on certification.
Another was that evidentiary hearings now are required on only a
small fraction of class certifications, and that the hearings that
are had typically run from two hours to perhaps a single day.

Discussion of the probability-of-success factor resumed after
an overnlght break. It was suggested at the beginning of the
morning session that it would be difficult to be achieve a final
formula, with confidence, at this meeting. There will be many
opportunities for review, aided by comment; before the present
discussion draft can be transformed into a new rule. The Committee
should seek to do the best it can for the moment, recognizing that
the time has not yet come to take a proposal to the Standing
-Committee with a recommendation for publication and comment.
Instead, the draft that emerges from this meeting can be reéported
to the Standlng Commlttee as 'an information item at its January
meeting, seeking their views as support for further consideration
at the Aprll meeting of: thlS Committee. If a proposal for
publication can be reached at the April meeting, and 'is approved by
the Standing Commlttee in early summer, it would go out for public
comment at the same time as a proposal presented to the Standlng
Committee in: January.

Turning‘to the actual approach to be taken, it was observed
that the "not insubstantial" claim approach involves a idouble
negative in one semnse, but it reflects a common recognition that
goes beyond the surface logic of words. Lawyers understand that
however precise a line we might imagine between "“substantial" and
"insubstantial,” there is a big difference between requiring that
a claim be substantial and requiring that a claim be not
insubstantial. Earlier discussion has shown many difficulties with
a balancing test. . It seems more attractive to adopt a test that
;allows a first look at the merits, but that often can be met
without a need for extensive discovery or formal hearings. The
test would be de51gned to screen out claims so weak on the merits
as to gain potentlal‘strength only by class certification. Even at
that, the certification decision will be a major event, just as. it
often is now. If the rule requires only a finding that the claims
are not insubstantial, 1t will be far different from requiring that
a means be found to weigh dlfferent measures of probable success on
the merits against different levels of certification-induced
burdens, rlsks,\and pressures to settle. There even is a virtue in
the negative reference to "not insubstantial," moving away from the
dangers of early factflndlng.

Initial dlscu551on settled on a draft that 1ncorporates the
"not insubstantial" requlrement among the findings required for
certification of a (b)(3) class, and that adds "on the merits" to
make it clear that insubstantiality does not refer to the dollar
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amount of individual or aggregate clalms. The draft would add this
element to (b) (3): o w .

1{3) ‘the . court finds * * % that the 2SS clalms

Wmerlts, * % %, The matters pertlnent to the these
findings - 1nc1ude * ¥ * (F) the probable success on

wthe merlts OFf the cLass clalms, issues;;orldefenSe51
* 'k k. ‘ NI Lo T

This. approach was contrastedxw1th the, balanc1ng approach that
dominated much of the. earller discussion. 'The balancing approach
continued to find support, partlcularly if the 'rule 'were to
identify exp11c1tly the contlnulng concern that certlflcatlon of. a
class can ' impose not .only:. great . expense but also a coer01ve
pressure to settle in. face ofra very small probablllty that 'a 'weak
claim may result.in liability for. large damages. Thls alternative
was offered jas, a. proper matter for further' dlscu551on at ' future
neetings. Indeed,,the Committee may wish ‘to- prov1de an alternative
discussion draft in its. 1nformatlonal ‘report to the Standlng
Commlttee.‘ Lo SO Co L

ThlS p01nt of uncertalnty was the occaslon ‘for one of' the
frequent observations anticipating the later discussion whether the
burdens of class proceedings may be so 1mportant*as to justlfy
refusal to certify claims that are likely to succeed on the merits.
It was  suggested that although this" questlon is conceptually
distinct from the probability-of-success questlon, it affords an
alternative approach to .the concern:that: class proceedlngs -may ‘at
times be much ado about too llttle. ‘

These uncertalntles also provoked one of ‘several discussions
of the frustratlon that inheres in a process of surveying many
possible changes, large and small, before finally determining what
path to take. The Committee has not finally determined whether to
propose any changes at all — the only commltment is to make
thorough use of the information that has been: gathered. If changes
are to be proposed, there is no determlnatlon‘whether there will be
only a few small changes, a major overhaul. of the rule, or a
substantial set: that includes some important .changes and a number
of smaller improvements. The frustratlon[}however, is a necessary
price to be i.paid. for ' carefully 'reviewing ‘each of many
possibilities, suspendlng judgment untll all have been cons1dered.

Returning to the probable—success 1ssue, 1t was moved that the
Committee present two alternatives to the Standlng Committee for
information and advice. . One alternative would be the "not
insubstantial on the merits" version set  out at pages 19 to 20.
The second alternative would not for. the moment refer expressly to
the effect of certification in creating pressure to settle, but
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would include an explicit balancing requirement and raise a higher

‘threshold than the "not insubstantial on the merits" version. This

alternative would read:

(3) the court finds * * * that the prospect of success
on the merits of the class claims, issues, or
defenses is suff1c1ent to Jjustify the costs and

burdens imposed by certification * * *, The
matters pertinent to the these flndlngs include: *

* * (E) the probable success on the its of the
class claims, issues, or defenses * % % .

Retaining both versions for purposes of further discussion
will provide the opportunity for further consideration.  They are
intended to be quite distinct.

The motion to present both alternatives passed 11 to 1.
Benefits and Costs of Class Victory

The next topic was a proposal, drawn from various state law
models, that a court have discretion to refuse certification of a
(b) (3) class if the benefits gained by success on the merits would
not be sufficient to justify the costs of administering the class
action and distributing individual recoveries. This proposal is
distinct from the probability-of-success question because it can be
applied by assuming that the class will prevall on the merits. 1In
pure form, it would be administered by assuming that the class will
prevail and asking whether the victory will justify the costs
entailed in reaching the merits and 1mplement1ng the judgment.

The discussion draft shaped this issue by adding a new item to
the list of factors torbe considered in determining whether a class
action is superior and necessary to the .fair and eff1c1ent
adjudlcatlon of the controversy

F the significance of the ‘ﬁblic and: ivate values

of the probable relief to individual class members
in relation to the complexities of the issues and
the burdens of the litigation;

The first observation was that it is loglcally difficult to
fit this drafting form into the list of findings required in the
initial paragraph of (b) (3). It clearly does not bear on
predominance of common, issues, or probable success. It fltS, if at
all, only with the determination whether a class action is superior
to other available methods and necessary for the fair and efficient
adjudication of the controversy. This factor is likely to be
relevant only when individual claims are too small to justify the
cost of nonclass adjudication, so that a class action is necessary
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if the controversy is to be adjudlcated and so that it is
difficult to deny that a class action is superior to alternatives
that will not lead to any adjudication of the: controversy. There
may be a better draftlng solutlon if this factor 1s to be adopted.

In support of some. such approach . it was urged that this issue
is a' major, matter.g Although the. Federal ‘Judicial Center study
shows median individual recoverles 1n Cclass' actlons across a range
from $3OO to '$500, there. are many 1llustrat1ons of". far smaller
recoverles. *The "two dollar"‘ dividual recovery is trivial, and
is respon51ble more than,; anythang else, for, .the, "bad . name" of class
actions. The courts are asked to shoulder a con51derable burden,
to conscientiously admlnlster cases that mean little or -nothing to
individual class members but enrlch class counsel.‘

Of course the contrary argument w1ll be made that what is
important is not the perhaps ‘trivial: individual recovery but
enforcement of the social policies embodied in the legal rules that
support the recovery. : The malefactors must not be allowed to
retain their ill-gotten gains because they have managed to profit
from small wrongs inflicted on many people, and because public
enforcement resources are not adequate to the ' 'task assumed by the
class—-action bar. @ But courts must pay the price of administering
this form of: justice, andjthe price is .paid at the expense of
litigants who present 1nd1v1dually 1mportant claims. that also rest
on important social pollclesp« The questlon whether to devise means
to punish-all wrongdoers is''a questlon of polltlcal and social
policy that should be.ileft:to. other " agenc1e5mof government. They
should find the means to reachua ‘proper level jof .enforcement, not
civil rules adopted through the |Rules Enabllng Act‘process.

The ‘median 1nd1v1dual recovery figures of the Federal Judicial
Center study were again. advanced to 'show that although the typical
flgures are far below the level needed. to support individual
litigation, the figures are not trivial. :Across the four districts
in the study, median individual recoveries ranged from $315 to
$528. 3 Lo ‘ . e ‘ .

+ o v Co

It was proposed that ‘all  of these concerns ; mlght better be
addressed by a more thorough revision iof factors (D), (E), and (F)
in the Rule 23(b) calculus:

(b) the llkely dlfflcultles, ‘expenses, and burdens if
the controversy is resolved by class adjudlcatlon
rather than by separate 1nd1v1dua1 actlons, ‘ :

(E) the llkely beneflts to 1nd1v1dual class members if
the controversy is resolved by class adjudication
rather than by separate individual actions; and
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(F) the public ' interest, 1if any, in having the
controversy resolved by class adjudication rather
than by separate individual actions

(F){alternative} whether the predominant motivation for
‘ class certification is counsel's interest in fees
- rather than the benefits sought for class members

It was agreed that if there is to be a factor F, and if it is
to have the force suggested, its structure and placement are
important. Various committee members had attempted to combine
factors (E) and (F) of the draft vers1on,; and  encountered
difficulty. These efforts commonly wound up .in. the direction .of
asking whether the probable relief to individual class members is
sufficient to justify the costs and burdens of class litigation, or
more simply whether the. probable relief is worth the effort. One
difficulty arises from the meaning of the relatlvely neutral but
open-ended reference: in the draft to the "51gn1flcance" of the
public and private values of class relief. Identlflcatlon of
public and prlvate values, and partacularly of‘"publlc values,"
involves a wide-open elemenL of dlscretlon that may be too broad.

Turnlng to the cost and effort dlmens1on, the Commlttee asked
for a review of the attorney fee awards: found 'in the Federal
Judicial Center study. The response was that median;gross monetary
recoveries ranged in the four different courts from $2,000,000 to
$5,000,000; attorney fees ranged from ,20% to 40% of class
recoveries, and the higher percentages ordlnarlly Were associated
with smaller gross recoveries. '

Attention then focused on the issue that many believed to lie
at the core of the F-factor issuie. There are significant problenms
in admlnlsterlng class actions. that yield only trivial individual
recoveries — the "$2 recovery" became the symbol of this

.phenomenon. But there is a deterrence value in enforcing existing

social policy as captured in current law. The F factor seeks to
incorporate this value by focusing on the public value of the
probable relief, but may not capture the importance of deterrence
and forcing dlsgorgement of ill-gotten gains. The very elasticity
of the public value concept, indeed, v1rtually ensures that very
good judges will reach different. results in cases that seenm
indistinguishable.. A focus solely on the insignificance of private
relief, however, leaves out the deterrence function.

The need to pursue deterrence through privately instituted
class 1litigation was challenged. Congress can, if it wishes,
create a bounty system to encourage private enforcement of public
values. Qui tam actions embody precisely such a system. The
question is whether Rule 23 should continue to play a comparable
role. This function has been absorbed by Rule 23(b) (3) over many
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years 1in which it was adapted to functions that never were
anticipated by its authors. 'There was no! imperative command that
the rule be adopted. ‘There was none that it be adapted as it has
been. It should be possible to reexamine the question whether it
must continue to function as an incentive to lawyers who at best
can pursue the public interest only by means of the inefficient,
costly, and. pressure—rldden device 'of vartificially: aggregating vast
numbers of individually trivial claims. Why not cut back on this
outgrowth, . leaving it to Congress to . devise . better means of
enforcement‘ln ithe publlc 1nterest wherewbetterwmeans really are
des1rable7 rWEven‘“
partles.ﬂ It began

dlfferent procedural dev‘c
than a‘;vprocedural dev:.ce'“

TS who'brlng
interest is
wbeneflts are

)w y i | : ‘ ] “clalms, it was
observed that thls dev1ce has contrr“'ed’to a publlc sense of
cyn1c1sm about courts, lawyers, and the - law,‘

ey .
L s W ot b

v A flrst re301nder was .that 'the 1magefof the $2 recovery is
mlsleadlng. +Fhere are" few .such cases. iWhat 'of a case with 20,000
claimants w1th $25.individual recoveries; is $500,000 too tr1v1al
to ignore? . "How. will ‘a judge de01deiw ther '$25, or $200, is
important enough — whether the calculat‘ n also includes public
values, or is. llmlted to prlvatewvalues7 o

‘wl ' " H‘ 'w(\ . "" ' v ' ’
! A second*part of the response 'was that whatever may have been
intended when'. the 1966 amendments were .adopted, the social-
enforcement functlon has become part oerule 23. It is, in a real
sense, woven'into the fabric of 'sociall justlce.‘ The idea ‘is to
deter the conduct . 'in a manner’ somewhat ‘analogous to punitive
damages. If the costs of admlnlsterlng 1nd1V1dual remedies are
untoward, the  answer may lie in Substltuted irelief: 1n the models
often characterlzed as "fluld" or. "cy pres" recovery S
, i ~
Sheila Blrnbaum was then asked to address the committee. - She
began by notlngwdthat many practltloners arewrexposed to class
actions across the’ full nationali scene. i They are proliferating.
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One new field of growing activity involves state-law attacks on the
drafting failures of insurance policies, loan forms, and the like,
framed as fraud claims but in fact involving highly technical
matters. There are no statistics, but actions 1like this are’
common. And they enforce no meaningful social policies at all.
Anticipating the later discussion, she also addressed the use of
settlement classes. They often are proper; disagreement with the
result in one or another prominent case should not: disguise the
importance of settlement as a means of resolv1ng problems that
otherwise may be intractable. Choice-of-law problems provide one
illustration of the reasons that may support use of a settlement
class where a litigation class would not be possible. It is not
clear that the Rule 23 draft does enough to support settlement
classes. .

Further doubts were expressed about allowing courts to turn a
certification decision on assessment of the public values to be
served by a class victory. Rule 23 is what it has become. It is
troubling. But the fact is that public enforcement agencies simply
do not have the resources to achieve comprehensive enforcement of
all our public laws agalnst ‘all significant violations. Rule 23
enforcement has become a major feature of the enforcement systen,
and' only political judgments can Jjustify substantial alteration.
In addressing securities class actions, for example, pending
legislation seeks simply to address specific percelved abuses, not
to retrench the central role of class actions  in vindicating
individually small claims for violations that, in the aggregate,
have inflicted sufficient total injury to repay the private costs
of class-action enforcement. These problems are too much polltlcal
to be addressed through the Enabling Act process. Congress is the
agency to correct them.

These doubts were repeated in a different voice. Discretion
needs anchors, it needs guidelines. Members of the Committee have
expressed quite different views as to the proper interpretation of
the draft. (F) factor. It will be very difficult for district
judges to administer, and the difficulty will generate costly
uncertainty. This approach almost invites the troubling response
that class actions are being trimmed to the "just-the-right-size"
formula: if the problems are too small, or too large, Rule 23
assistance will be denied. When suit is filed, the parties and
lawyers do not agree that it is a "$2" case. If attorney fees are
the problem, the Committee should address that problem directly.

Another problem was seen in the feature of the draft -
limits consideration of the burdens of certlflcatlon *
classes. Various illustrations offered in the Commlttee\
have included (b)(2) classes in which injunctive or d ,
relief seemed to offer itrivial benefits to 1nd1v1d
menmbers. And in any event, it does not seem pract
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separate consideration of the probability of success from the
importance of success.  As with the approach sketched on page 22,
it would be better to restructure factors .(D), (E), and (F)
together. ' '~ It also might be better to incorporate a direct
reference to. cases in which attorney. fees seem to: be the. motlvatlng
factor behind, the 11t1gatlon. o ~ v

The suggested dlrect focus on attorney-fee motlvatlon spurred
the obserwvation that, the-~ prlvate attorney general aspect of class
actlons 1shnot of 1tself untoward. It is. accepted in actions. that
yieldy. 51gn1flcant beneflts to ;nd1v1dual class - members.“ The
questlon is, whether: it should be accepted in: actions that do not
yleld s1gn1flcant 1nd1v1dual beneflts. _Private enforcement can.be
wise; the question is whether it is de51rable absent significant
individual benefits. The antitrust laws, for example, encourage
private enforcement; by treble damages and attorney-fee awards, but
prov1de these; encouragements only to people who can prove antltrust
injury. . R R : - o

- .80, 1t was suggested the draft F factor may be too general.
How mightuw*t .be:, narrowed reduc1ng‘ ‘concerns .about  open-ended
dlscretlon dwav01d1ng even the ‘appearance of trespass on areas of
soc1al-polltica1wpollcy7‘uWould it help to, seek somethlng simpler
than La factbr that- bears on thel also .discretiocnary - (b) (3)
determlnatlon whethem i iclass . action is superlor‘and necessary?
Thenquestlons arel, }rst jwhat is the proper’ role; of the committee
in recon51der1ng the ways‘ n which, Rulew23(b)(3)\haswevolved over
three ; decades of judlcu ':nterpreta“t:lon'> Second ' what direction
should be: taken7wwAnd ird, what language w11& best effect the
1ntendedwchanges°3km,IV - e i TR

B!

| "

One approach would be to attempt to distlngulsh between the
deterrence that arises 'from a meanlngfully compensatory remedy and
the deterrence. that arises from. the in tterrorem function of
aggregating - terlal clalms . Not, all deterrence is desirable,
partlcularly if, it arises .from the disproportionate burdens and
risks of pursuing judgment on the merits. Focus on the public
interest may legitimately recognize that there |may be no public
interest in a particular proposed means of enforcement — the rule
even could be drafted to focus on "the: publlc 1nterest if any * *
* . " This leaves substantlvewconcerns to substantlve law, not the
mode of rellef. . This approach however, does not directly address

w the - dlfflculty of understandlng“just what publlc values are

ﬁ\ involved in any partlcular proposed class act;on. It must be
g
?
E
{
;
|
{
t

remembered that all, of this discussion addresses ‘a situation in
which there is a strong clalm on the merits but:small individual
damages. What is the publlc lnterest then’qv -
The dlfflculty of the values concept was: flnally addressed by
a proposal that the, factor be redrafted in terms of public interest
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and private benefit. On motion, the Committee cast 11 votes, with
no dissent, to adopt the follow1ng language as a working draft:

F whether ubllc interest in — he private
”benefits‘of the probable relief to individual

class members justify the burdens of the

The Committee Note to this factor would explain that the
burdens of 1litigation include not only the costs of class
litigation and the complexity of the issues, but also the in

-terrorem effect of certlflcatlon.

Settlement Classes

Discussion of settlement classes began with the reminder that
this topic has come in for renewed attention in conjunction with
dispersed mass tort actions. 1In.re General Motors Corp. Pick-up
Truck Fuel Tank Litigation, 55 F. 3d 768 (3d Cir. 1995) has surveyed
the terrain. Two . asbestos cases are approachlng appellate
arguments in .the Third and Fifth Circuit. The issues are open for
debate and the law is in flux. The first questlon is whether the
Committee should attempt to deal with these issues while the
litigation cauldron is boiling. This questlon does not imply that
the Committee should not consider the problem; to the contrary, the
Committee already has begun the process, .and should make a
deliberate decision whether anythlng useful can yet be done. But
it may be the course of wisdom to decide that the time for action
is not ripe. The risks of defendant-created plaintiff classes are
not new. But the risks are much affected by the way in which the
class is structured. An opt-—out class is. less threatening; consent
is very important. An opportunityito opt-out knowing the actual
terms of a proposed settlement can be particularly useful to ensure
individual fairness. Other, questions include the basic question
whether it makes sense to' certify a class for settlement purposes
when the same class would not. — and often could not — be certified
for litigation, and whether it is proper to permit a class that is
first. proposed for certification at the same time as a proposed
settlement is presented for approval. Settlements that seek to
include "futures" claimants who do not yet have enforceable claims
present quite different issues. Great savings in transaction costs
can be achieved by means of settlement classes. And they may
facilitate claims administration structures that achieve a measure

of equality in the tréatment of dlfferent claimants that could not
be achieved by any other means. : ,

' The questions are large. - The drafting chore may not be
difficult once the questions are answered. But finding the answers
remains difficult. The Committee has elected not to press forward
with the draft that would have collapsed the categorical
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distinctions between (b) (1), (b) (2), and (b) (3) classes,
recognizing the special, origins and legitimacy of (b) (1) and (b)(2)
classes and the risk of losing this hlstory. Is the tie to
litigation equally important & to = the. legltlmacy of <class
certlflcatlon, or can the real-world 1mportance of. settlement be
recognlzed in the ‘text of the Rule’ Notice and adequate
representation w1ll remain cru01al. The opportunlty to opt out,
perhaps at the time of settlement as well as at the time of
certlflcatlon, may remaln equally 1mportant. S

The gravity of these questlons led to the suggestlon that
perhaps settlement classes should. not be treated 51mply ‘as a factor
subsumed in the (b)(3) certification process, but should become a
new and separate Rule 23.3. .- The re301nder was that any new rule
would have to duplicate many provisions of Rule '23; there should be
a way to make settlement: classesla separate partfof Rule 23.

It was urged that, the. de0151on whether to act now should not
turn on anticipation of the guldance towbe prov1ded by 'pending
cases. These cases will ‘be controlled by the current: language and
structure of . Rule 23, and bylthe spec1f1c settlement events in
thoseupases.1 The flrst issue, is: whetherthe rule should address
settlement classes as a separatemphenomenon, ‘the mechanics should
be deferred until that dec1Slonyus made. uThe questlon is whether
it is proper to view the requirements for certlflcatlon dlfferently
when certification is sought, solely forupurposes‘of settlement, not
for lltlgatlon. The Rule, or the”Note can empha51ze the dlstlnctlve
importance of notice and; adequacw of representatlon iin- settlement
classes. L 4 ‘h'p\ uL4 ‘ x

One ground for re51st1ng settlement classes is the danger of
sloppy thinking about the class”deflnltlon. Another danger is
presented by cases in which the. settlement is worked out before the

request for certification. Two partles negotiate a prepackaged

complaint, certlflcatlon, and settlement and then present it for
approval by .a process that,lackswany of the safeguards |provided by
a true adversary proceeding. ! It is not really clear whether there
is an Article III case or controversy in this settlng. There is
some force to the view that the court is -simply belpg asked to
peddle res . judicata through: the: group of plaintiffs" | lawyers who
made the lowest and most attractuve bid to. . the defendants. How can
a court ensure that thereiwas genuine adversarlness in; negotlatlng
the settlement? And how can it ensure ‘that thpre .was no
disqualifying conflict of. 1nterests among different people who' are
lumped together in a single supposed: ‘class? ' ‘There is a.great
practical value in settlement classes, but also a great strain on
the system. How can adequate representatlon of class members be
ensured, and by whom? Perhaps the; ‘xlmpendlng Thlrd and ' Fifth
Circuit decisions will prcv1de\helpful guldance. o
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From a somewhat different perspective, it was urged that there
should not be any need to amend Rule 23 to support settlement class
certifications. All of the requirements for certification must be
met. But the question whether the requirements have been met can
be addressed from the perspective of settlement, not the problems
of adjudication. .The Third Circuit General Motors Pickup decision
can be read to reject this view, and to insist that certification
is permissible only if the Rule 23 requlrements would be ‘met for
purposes of - litigation. 'If the opinion is read that way and is
followed, then Rule 23 should be amended to restore the ‘meaning
that should be found in its present text. The | purpose 'of

.certifying a settlement class is to provide benefits for class

members — present claimants — and to reduce the risks '‘and
transaction costs for all parties. The court has an important role
to play by admlnlsterlng settlement through: Rule 23; without this
judicial supervision, defendants in the dlspersed mass tort cases
may : attempt ‘to  establish nonjudicial '; claims~ admlnlstratron
procedures that settle 1nd1v1dual claims by means. that” ‘do .not
inform claimants as well,. and that do not protect individual
interests as well. Most settlements in these cases occur after
there have been individual judgments in 1nd1v1dua1 actions; the
terms of settlement are informed ' by ' the. results of actual
adjudications,. and the exercise of: jud1c1al rev1ew is 31m11ar1y
informed. : W

- This defense of settlement classes focused attention on Rule
23 (e). It was .observed that it is difficult enough to provide
effective jud1c1al review of settlements reached ' in actions
certified for class adjudication, in substantial part because the
parties cease to be adversaries when they join 1n[seek1ng approval
of a settlement, and suggested that these ‘problems 'may be
exacerbated with settlement classes. The fairness hearing, urged
by some as adequate protection, does not do the job. The best
lawyers and best Jjudges can work together to fashion a fair
settlement, present the alternatives effectively, and accomplish an
effective review. But not all can get it right. Once a settlement
is proposed moreover, other class-action lawyers can undertake a
campaign to encourage’ opt-outs, promising to*get a better deal.

The case—or—controversy theme returned to the- dlscu551on, with
the statement that it is essential that there be a.bona fide

dispute between real parties. There 1is no authority in the
Enabling Act or Constitution to provide for settings that do not
involve a valid dispute presented for actual decision. A

settlement class divorced from a litigation class is illegitimate.
Courts may be doing it, but it should be off- llmlts.

This view of the '"real dlspute" issue was met by the
observation that many cases come to court this way. At the very
least, there are nonclass individual actions pending, ordinarily
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many of them.  Some of the individual actions may be consolidated
by nonclass means. A settlement class is sought because everyone
involved wants a global resolution, and for good' reason. ‘The
proposed . settlement reflects many antecedent real dlsputes.‘ It
should - be enough ' that the settlement: class meets 'Rule .23
requlrements as applled to settlement, not. litigation. . And there
are ;objectors —, there is. always. someone who '.comes forward ‘to
challenge the settlement . Some settlement classes involve large

:claims,  some 1nvolve small claims. Settlement classes will
wcontlnue ko occur unlessuthe Committee acts toy prohablt themuse,of

Rule 23 in dispersed mass torts.., The: settlement termlnates claims
t s1mply moves themllnto a

L N TR
kL Wl i}

a settlement class can be‘used tow ﬁand jurlsdlctlon, reachlng
people‘who could not be: forcedllnto dn adjudlcated class. = It ywas
suggested thatu“force" is. not prope ”mnor even an opt—out approach
but that an's optHln claSSwshould beip oper.‘ o ;ww«__ ] w;»

H ) “‘ ““ s

‘ The pralsesuof settLement clasSes were. then sung by reference
to the silicongegel breast 1mp&ant‘cases. They could not be tried
as .a class. Choice-of-law. problems‘would be 1nsurmountable”g In
addition, dlfferences in the facts relevant to different defendants
would defeat a single action agalnst all defendants. The crltlcal
thing is to'get understandable notite; o plalntlffsjyho demonstrate
understandlng by ‘making, informed choices. ‘There‘are now thousands
of 'individual:,actions’ outSLdewthdM‘lass, and thousands moreWare

being filed every month. | Asbestos; 1]

‘1gatlon may prov1de even more
persua51veqjustlflcatlons, There\aremlarge numbers ofi plaintiffs
with clearly . "reaLw‘clalms.,«Manageabillty is Vegqxdlfferent for
settlementw»thanﬂ for. litigation: s 1nd1v1dualsW consent,” ithe

settlement*class should be appropr etb. i“iu» b wm b B

o i vt

‘ Robert»Helm observed that 1t>1s Easylto be d1stracted by the
common concern for the settlement class, action! that first comes to
court as a prepackaged complaunt,Hcertlflcatlon-by~consent and
settlement. - ‘The fear ofmcollu51on 1s\genu1ne, and it is fair to
worry whether courts can prov1de effective protectlon in the
process of, reviewing the settlementﬂ .But defendants who face
massive lltlgatlon want to resolve the many problems  that arise
from dispersed, actlons.; It should not be, controlllng whether the
negotlatlons occur before or . after 'the comprehen51ve class action
is filed. [The: coprt can galn‘helpwln reviewing the settlement by
making sure; that effective: nOtheVlS provided to class members. In
addition, there ﬂs a whole hew, group of | class-actlon lawyers who
represent objectors, prov1d1ng the! adversary elements that
otherwise would be missing. Beyondlthat it would be desirable to
appoint a guardlan ad lltem to: prov1de 1ndependent representatlon

for the class;]| Aif it is. congenial to achieve this function by
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relying on the "master" label, that should be helpful.

The view was repeated that even prepackaged settlements come
to court as the fruit of much earlier litigation.

It also was suggested that more thought should be given to
addlng to Rule 23(e) more detailed guidance on the process for
reviewing and approving proposed settlements. The Manual for
Complex Litigation provides guidance now. But perhaps Rule 23(e)
should be elaborated along the lines recently developed by Judge
Schwarzer.

The focus of the settlement discussion on dispersed mass torts
led to the question whether Rule 23 should be used to make it
easier to resolve these problens. The easier it is to resolve
claims, the more clalms there will be, and the more mass-tort class
actlons.

The prospect that ready access to settlement-class litigation
may increase the volume of litigation was discounted 'by the
observation that at least in asbestos litigation, the focus on the
detailed manageablllty of class litigation blinks the‘reallty that
the alternative is no more individual than a class action. There
are lawyers with hundreds or even thousands of clients, whose
relationship with their clients 'is no more real than the
relationship between class lawyers and nonrepresentative class
members. And they too are said to be settling cases in batches, by
group settlements that focus on a total sum that, as a practlcal
matter, is allocated among clients by the lawyer who represents
them. ‘ : A ‘

The settlement-class topic was left unresolved. The Committee
is anxious to hear specific proposals that go beyond the tentative
beginnings in the discussion draft. The topic will remain on the
agenda for the April, 1996 meeting.

Federal Judicial Center Study
The Federal Judicial Center study of class actions was

referred to throughout the class-action discussion. Committee
members had the nearly-final version of the report that was

prepared for this meeting. A brief summary of the report was
provided by Thomas Willging, and as to the appeal portion by Robert
Niemic. The study, conducted in four districts, examined all

actions that involved a class allegation and that were terminated
between July 1, 1992 and June 30, 1994. The districts, chosen for
believed hlgh levels of class action activity and geographic
dispersion, were the Northern District of California, the Northern
District of Illinois, the Eastern District of Pennsylvania, and the
Southern District of Florida. The total number of cases with class
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allegations was 418. The data are representative only for those
courts over the study perlod.

The flrst summary pbservatlon was that the study shows that
class actions are commonly necessary means of enforc1ng the claims
that they, ‘involve. Among the four districts in the study, the
highest . 1nd1v1dua1 recovery flgure was $5,331, an amount too small
to support 1nd1v1dual ‘litigation. . (By way of contrast, a study of
11t1gatlon 1nuthe 75 largest countles by the Natlonal Center for
State'y Courts showed‘average ‘recoveries of $52,000 in personal
1njury actlons and $57,000 in fraud actions.) : ‘

The  next observation was that despite the modest amount of
individual recoverles, the aggregate recoveries showed that class
lltlgatlon is an effective deterrent 1nstrument. After deducting
attorney .fees, - the median net. settlements in certified - Rule
23(b)(3) class actions ranged from $800,000 to $2,800,000 in the
four courts, the medlan class sizes ranged from 3, 000 to 15 000.

The entlre study>1nc&uded 13 certlfled (b) (2) classes with no
net monetary distribution.. Some had nonmonetary dlstrlbutlons such
as rebate coupons that could not.be valued by the study. It seems
likely that if the, court. ‘had been able to foresee the results in
the cases that did mot ‘involve s1gn1f1Cant 1njunct1ve relief, the
classes would not have been certlfled. ‘

It is not p0551ble to use the study to predict What effects
would  follow. from a requlrement that the certification decision
cons1der the probable outcome on the merits. The present system
strongly dlscourages any consideration of the merits. But the
study does show that through motions to dismiss or for summary
judgment, judges . commonly do. 1look ;at the merits before
certlflcatlon A majority of the caSes in all districts had a
ruling on dismissal before: or at ‘the same time as the certlflcatlon
ruling, and many had summary judgment rulings. i ‘

The study found 28 cases, 18% of the total certified classes,
that involved simultaneous certification and settlement. A
substantial share of the classes were certified for settlement
only. : :

The class actions endured far longer than average litigation
in the same courts. .

Turning to appeals, 15% to 34% of the study cases had at least
one appeal. There was a higher rate of appeal in the cases that
were not certified as class. actions than in the certified cases.
There was a dramatically increased rate of appeal in the cases that
went to trial — appeals. on trial-related issues were taken in 12
of these 18 cases, a very high rate' for civil actions. The appeals
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led to affirmance in about 50% of the cases, to reversal and remand
in about 15%, and to dismissal of the appeals in the remainder.

Few appeals dealt with class certification issues. The study
cases involved one § 1292(a) (1) appeal. The only attempt to win
mandamus review involved an attempt to remove the trial judge.

DISCOVERY

Robert Campbell, representlng the Federal Rules Committee of
the American College of Trial Lawyers, reported on the Committee's
informal review of the scope of discovery under Civil Rule
26(b) (1) . The Committee studied alternative possibilities in
detail. The rule now permits dlscovery of "any matter * * *
relevant to the subject matter involved in the pending action.® It
also permits dlscovery of 1nformat10n "reasonably calculated to
lead to the discovery of adm1551ble evidence." The committee
includes a wide variety of plaintiff- and defendant- lawyers, -and
they achieved a strong consensus that the expense, tlme, and
difficulties parties encounter in lltlgatlon are caught up in Rule
26(b) (1). A d1st1ngu1shed federal judge has estimated that 95% of
all discovery is irrelevant and never used. That figure may be a
bit high, but it is in the rlght nelghborhood. This is the core of
the dlscovery problem. They urge the Committee to consider both of
these sweeplng elements of 'discovery. ‘Their committee was
unanimous in making this recommendation, an unusual event.

The Committee agreed to include thls toplc on the agenda for
the April meeting. Deep concerns with discovery were voiced at the
Southwestern Legal Foundation conference on procedure attended by
many Committee members in March, 1995, and it is appropriate for
the Committee to review these problems as part of the continuing
duty to study the rules. The Committee should‘not simply put the
topic aside because the same concerns have been expressed for many
years without leading to any direct response. Many efforts have
been made to cabin the occasional excesses of discovery. If they
have not done the job, it must be considered whether the time has
come to reconsider the central issues. ‘The purpose of the
suggestion is large. The inquiry must not be undertaken lightly.

Standing Committee Self-study Draft

Professor Coquillette, as Reporter of the Standlng Committee,
addressed the Committee on the draft self-study report prepared for
the Standing Committee. The draft is tentative; it has not yet
been approved and does not reflect considered Standing Committee
views. The Standing Committee is anxious to have the draft
reviewed by members of all of the Advisory Committees. . Some of the

recommendations are very important to the future of the rulemaking

process. ;| ‘ ‘ :
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Discussion began with the composition of the Adv1sory
Committees and the Standing Committee. The Standing Committee is
1mportant not only to coordinate the several advisory commlttees,
but; also to provide deliberate ‘review of their recommendatlons.
The history of the relatlonshlps has been one that expands‘the role
of the advisory. committee chairs. Some “edrlier ' chairs ‘of .'the
Standing Committee did not ask the advisory committee chalrs to
attend the full Standing Committee meetlng. Now it is routine to
have the adv1sory committee chairs attend the full meeting. They
have become valuable' partlclpants. ‘'Their role- would be enhanced by
making i them votlng' ‘members of; thew“standung Commlttee. R ‘Ast a
practlcal matter, the - advrsory committee: chalrs now do most: of the
work. ithat .would be entailed by”full membersh“p on the Standlng
Comm1ttee,,part1c1pat1ng actlvely 1n 'M ‘ L

effected Wlthout s1gnrﬁucant dls‘
can: s1mp1y 'be enlargedwto incl
There 1s no need‘form eglslatl

The Commlthee o)
Standlng commltteelmﬁ“wf f

} dopted a resolutlonu support“ng
“or adv1sory commlttee chalrs. ‘

' ntl The
need to integrate Rule B W'}‘kwhe‘1993 amendmentslof Rulei'4,
however, presents challenglng questlons. Discussion of the
necessary changes was put f”“to the next meeting to allow more
thorough preparatlon. 1WW”‘ L S KR R

b
s §

4

A proposal that the rules requlre use of recycled paper and
double-sided copylng for all'papers filed' in: dlstrlct courts was
held for contlnulng study : M«MM‘ v ‘l‘ V

Two proposads that had been made to- the Committee were put
aside as outsidée the CommltteeWs role. One was creatlon of '"a
privilege . against dlscbvery“‘of¢ pollce internal 1nvest1gat19n
reports. This, proposal was found ‘better suited ‘to ‘the Ev1dence
Rules Advisory ! commltt‘“ “The other proposal was adoptlon of a
requirement that successful defendants recover attorney fees in
actions under 42 U.S. C.”E 1983xor ‘the Americans with Disabilities
Act; 1if the unsuccessful plalntlff is unable to pay the award,
payment by the: plalntlff“s lawyer | should be ordered. This proposal
was found to “1nvolvei atters df substantive 'law sultable to
Congress, not the Rules%Enablrng\Act process.‘ - ‘

\‘\

Several other 51gn1flcant proposals wene deferred for future
consideration.'. Although many of\them 1nvolve potentlally useful
improvements. of the! Cfv1l Rules,w the Committee does not have

sufficient time to devote appropriate attention to every such
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proposal when the proposal is first advanced. Perhaps more
important than Committee time constraints are the limits on the
capacity of the full Enabling Act process. It is not only this
Committee, but also the Standing Committee, members of the bench
and bar, the Judicial Conference of the United States, the Supreme
Court, and Congress that must lavish searching scrutiny on proposed
rules. The Committee has proposed a continuing series of important
rules changes, and must husband the resources of the process to
ensure full evaluation of the most important proposals.

The Copyright Rules present a special problem because it seems
that few lawyers have the experience needed to help the Committee
determine what (if anything) should be done beyond amending
Copyright Rule 1 to reflect that the 1909 Copyright Act has been
superseded by the 1976 Copyright Act. Advice is being sought.

Next Meeting

It was tentatively decided that the next Committee meeting
would be held on April 18 and 19, 1996.

With thanks to the several observers who participated
helpfully in the meeting, and to the Administrative Office staff
for its unfailing strong support, the meeting adjourned at 4:40
p.m. on November 10.

Respectfully submitted,

Edward H. Cooper, Reporter
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Rule 9(h)
~ Little public comment has been addressed to the proposed Rule
: 9(h) amendment. No reason has been provided to reconsider the
! initial proposal.
=

The proposal as published, together with the Note, should
provide an adequate reminder of the proposed amendment and the
underlying reasons.
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PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF CIVIL PROCEDURE"

Rule 9. Pleading Special Matters
=I; k sk sk ok
(h) Admﬁalty and Mantme Claiﬁls. A pleading
or count setting forth a claim for relief within the
admiralty and maritime jurisdiction that is also
Wlthm the jurisdiction of the district court on some
other ground may contain a stafemen£ identifying the
claim as an admiralty or maritime claim for the
purposes of Rules 14(c), 38(e), 82, and the
Supplemental Rules for Certain Adnliralty and
Maritime Claims. If the claim is cognizable only in
admiralty, it is an admiralty or maritime claim for
those purposes whether so identified or not. The

amendment of a pleading to add or withdraw an |

“New matter is underlined; matter to be omitted is lined through.
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FEDERAL RULES OF CIVIL PROCEDURE

identifying statement is govei'ned by fhe principles of

17 meamﬁg-of-thfts-subdiwsmn—éh) A case that includes
18 an_admiralty or maritime claim vWithin this
19 subdivisioﬁ 1s an admiralty case Wlthm 28 [‘J‘.S.C. §
20 1292(a)3). R

' COMMITTEE NOTE

Section 1292(a)(3) of the Judicial Code provides for
appeal from "[ilnterlocutory decrees of ... district courts ...
determining the rights and liabilities of the parties to
admiralty cases in which appeals from final decrees are
allowed."

Rule 9(h) was added in 1966 with the unification of
civil and admiralty procedure. Civil Rule 73(h) was
amended at the same time to provide that the § 1292(a)(3)
reference "to admiralty cases shall be construed to mean
admiralty and maritime claims within the meaning of Rule
9(h)." This provision was transferred to Rule 9(h) when the
Appellate Rules were adopted.

g.-m;v

EN

VA

i

P =
e
E

=T

f

L !

'

T

r

1T

i

=

g

—



fﬁ%& :

3

O

G T A

g

T3 -F T

1

LU T A T G

AUS 0 S T M R A

FEDERAL RULES OF CIVIL PROCEDURE

A single case can include both admiralty or maritime
claims and nonadmiralty claims or parties. This
combination reveals an ambiguity in the statement in
present Rule 9(h) that an admiralty "claim" is an admiralty
"case." An order "determining the rights and liabilities of
the parties" within the meaning of § 1292(a)(3) may resolve
only a nonadmiralty claim, or may simultaneously resolve
interdependent admiralty and nonadmiralty claims. Can
appeal be taken as to the nonadmiralty matter, because it
is part of a case that includes an admiralty claim, or is
appeal limited to the admiralty claim? ‘

The courts. of Lappeals have not, achieved full
uniformity in applying the § 1292(a)(3) requirement that an
order "determin[e] the rights and liabilities of the parties." .
It is common to assert that the statute should be construed
narrowly, under the general policy that exceptions to the
final Judgment rule should be construed narrowly. This
policy would suggest thiat the ambiguity should be resolved
by limiting the mterlocutory appeal right to orders that
determme‘ the ng,hts and 11ab111t1es of the parties to an
admlralty clalm : ‘ -

A broader view is chosen by this amendment for two
reasons. The statute applies to admiralty "cases," and may
itself provide for appeal from an order that disposes of a
nonadmiralty claim that is joined in a single case with an
admiralty claim. Although a rule of court may help to
clarify and implement a statutory grant of jurisdiction, the
lineis not always clear between permissible implementation
and impermissible withdrawal of jurisdiction. In addition,
so long as an order truly disposes of the rights and Liabilities
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of the parties within the meaning of § 1292(a)(3), it may
prove important to permit appeal as to the nonadmiralty
claim. - Disposition of the nonadmiralty claim, for example,
may make it unnecessary to consider the admiralty claim
and have the same effect on, the case and parties as
disposition of the admiralty claim. Or the admiralty and
nonadmiralty claims may  be interdependent. An
illustration is provided .by Roco'.Carriers, Ltd. v. M/V
Nurnberg Express, 899 F.2d 1292 (2d Cir. 1990). Claimsfor
losses of ocean . shipments were made. against two
defendants one subJect to admiralty Junsdlctmn and the
other not. Summary judgment was granted in favor of the
admiralty defendant and against ‘the nonadmiralty
defendant. The; nonadm:[ralty defendant’s appeal was
accepted, with the explanahon that the determination of its
Liability was ! 1ntegrally‘lmked with the determination of
non-liability" of the admn'alty defendant 'and that "section
1292(a)(3) is not limited to admn'alty clazms, instead, it
refers  to admiralty,, cases» 1,899 [F.2dy at. 1297. . The
advantages of permlttmg appeal by the monadm1ra1ty
defendant would be/ partlcularly clear if}; the plaintiff had
appealed the summary Judgment in favor of the admiralty
defendant.

It must be emphasized that this amendment does not
rest on any particular assumptions as to the meaning of the
§ 1292(a)(3) provision that limits interlocutory appeal to
orders' that determine the rights and liabilities of the
parties. It simply reflects the conclusion that so long as the

case involves an adnnralty claim and an order otherwise

meets statutory requlrements the -opportunity to appeal
should not turn on the circumstance that the order does —
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FEDERAL RULES OF CIVIL PROCEDURE

or does not — dispose of an admiralty claim. No attempt is
made to invoke the authority conferred by 28 U.S.C. §
1292(e) to provide by rule for appeal of an interlocutory
decision that is not otherwise provided for by other
subsections of § 1292. ‘
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Rule 26(c)

The recent history of the proposal to amend Rule 26(c) is
described in the attached Reporter’ s Note, which is taken almost
verbatim from the agenda materials for the April, 1995 Advisory
Committee meeting. The Advisory Committee recommended, and the
Standing Committee approved, publication for comment of the version
that the Judicial Conference sent back for further consideration in
March, 1995. ’

The 1995-1996 period for public comment produced a substantial
body of comments. A summary of the comments will be provided by
the time of the meeting. Two aspects of the proposal drew greatest
comment: the provision that recognizes the widespread practice of
entering protective orders on stipulation of the parties, and the
provision that specifically enumerates reliance on a protective
order as one factor to be considered on a motion to dissolve or
modify the order.

\

The concern with stipulated protective orders continues to be
the familiar concern that protection should be provided only on a
Judicial finding of good cause. Attorneys who represent plaintiffs
frequently assert that duty to their clients requires them to
stipulate to protective orders that unjustifiably interfere with
access to information that does not warrant protection. Consent
does not show that there is no need for concern. The responding
concern is that courts should not — and effectively cannot — force
parties to litigate a dispute when there is no dispute. If the
parties agree that a protective order is proper, they should no
more be forced to proceed by contested motion than they are forced
to contest any other discovery issue or other matter. Stipulated
orders may serve the interests of the parties and the court in very
important ways.

One compromise of the stipulated order question would be to
modify the proposed language slightly to make it clear that good
cause is required for a stipulated order as well as a contested
order. The relevant words would be: "for good cause shown by
motion or by stipulation." The requirement that the parties
articulate the reasons for protection would help the parties to
frame a more precise order, and help the court in deciding whether
to accept the stipulation. The articulated reasons also would help
in passing on a motion to modify or dissolve the order. Although
there is a manifest risk that in most cases the stipulation of good
cause would become a mere routine addition made without thought,
little harm would be done.

The need to consider reliance in passing on a motion to modify
or dissolve a protective order has been defended forcefully in the
public comments. One illustration, somewhat simplified, was
provided at the Atlanta hearing. The plaintiff, injured by a Style
6 Widget designed by the defendant, demands discovery of all design
information bearing on Widget Styles 1 through 10. There is a good
chance that should the matter be forced on the court, discovery
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would be limited to Style 6, or perhaps Style 6 and one or two
others. Rather than lltlgate the issue, the defendant agrees to
provide all the information to the plaintiff subject to a
protective order., If rellance on, K the protective order is not
protected the defendant may be forced to ‘litigate dlscoverablllty
in a number of costly and delaylng ways. To the extent that all
discovery is denied as to Widget Models 1 to 5 and 7 to. 10, full
protection is achieved. The same protection should be held
avallable on motion to modlfy a, protectlve order — whether entered
on stlpulatlon or after contestﬂ ‘that has prompted production of
1nformatlon that the: court would not have ordered produced at all
absent a protectlve order.‘ . 5

g [ oo ' e o
! . ! o ce . I

Although the publlc comments prov1de valuable addltlonal
1nformatlon they do not raise new questlons. The doubts, expressed
in the comments ‘are' famlllar, ‘and were cons1dered carefully,ln
worklng out the 1994 draft after the first period of publlc comment

on a sllghtly dlfferent draft publlshed 1n‘1993.w‘The 1994, draft
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Reporter’ s Note: Rule 26(c)

The Standing Committee adopted the Advisory Committee’s
recommendation to amend Rule 26(c) and sent it to the Judicial
Conference with a recommendation that it be transmitted to the
Supreme Court in March, for submission to Congress by the end of
April. The Judicial Conference first voted to strike the language
in Rule 26(c)(1) that expressly confirmed the practice of
stipulated protective orders, and then voted toc recommit the
proposal to the Advisory Committee. It is not clear at the moment
whether this sequence of actions 1mp11es a determination that Rule
26(c) should not refer to, stlpulated protective orders. A more
formal statement may be prov1ded. The question for the Committee
is what - if anythlng — should be done to revise Rule 26(c)
further. If anything is to be done, a subsidiary questlon will be
whether the eventual proposal should be published for an additional
period of public comment. Among the many pos51ble approaches the
follow1ng are the most obvious: .

Do Nothing

The Rule 26(c) proposal published in October, 1993, emerged
from a Committee that was uncertain whether there was any need to
revise the rule. The Committee Note published with the proposal
referred to the Report of the Federal Courts Study Committee and to
articles by Professors Marcus and Miller, all of which concluded
that lower courts are- d01ng a good job both in determlnlng the
extent to which protection is approprlate and in recon51der1ng the
need for protection when a motion is made to modify or dissolve a
protective order. They flnd no support for the frequent claim that
protective orders conceal information necessary to protect the
public health and welfare. Congress, however, had taken' an
increasingly active interest in this question. 'From the beglnnlng,
the Committee proposal has reflected respect ‘' for the concerns
expressed in Congress. The respect due Congress arises in part
from the prospect that Congress may have access to information that
does not come to the Committee’s attentlon in the ordlnary course
of Commlttee work. Respect also flows. from the role of Congress as
the source of the Committee’ s Enabllng Act authorlty and as the
final 'actor when the Supreme Court transmits' proposed rules‘to
Congress. The' spirit underlying the proposal is that it is good
for the' Committee' to bring the strengths of thewwEnabllng' Act
process to bear in a cooperative endeavor that‘ 1mp1ements
congressional concerns in the best way pOSSlble.

It is not too late to reconsider the question whether there is
any real need to amend Rule 26(c). The information prov1ded by
public comments on the proposed rule, and the record compiled in
legislative hearings last year, can be considered to supplement the
information available to the- Commlttee when' it drafted the 1993
proposal. If these events did not produce persua51ve evidence of
the need for revision, it may‘be proper to defer further actlon
until a stronger case for revision can be made.
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Revise the Stipulation Provision

Another poss1ble approach would be to revise the stipulation
language that was in the proposal approved by the Standing
Committee and recommended to the Judicial Conference. There was no
reference to stlpulated protectlve orders in the vers1on of Rule
26(c) ‘that was published in 1993. The. reference was added as part
and parcel of the elaboratlonsLthat were made during the lengthy
discussion of 'Rule 26(c) at the October,‘1994 meeting .of this
Committee. The proposed Rule 26(c)(1) read,wn part.u"the court %
* * may, for good cause’ shown or_on. stl ;
make any order that justicé e
added to the text of thewr
it was meant to make" douhjg

Committee Note publlshed in, ,"Protectlye‘orders entered”by
agreement of the part‘ ‘J ‘ ‘

‘vw‘» il

the 1 ‘ 1 “ 1‘n of. proposed.Rule
26(c)(3)(B)(1v), requlrlng ‘that on'motlon to modlfy or dissolve a
protectlve order the court con51‘_‘ "the reasons for enterlng the
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interests of Congress, and the collective experience of the
Committee. - Many alternative formulations were considered and
eventually blended into the final proposal. Although improvements
are welcome at any hour, however late, the justification for any
change mnust be apparent or must be clearly articulated. The
justification for change has not yet been made to appear.

‘ An alternative to a straight-ahead resubmission without change
would be to publish the proposal for comment. © Although the
proposal was initially submitted to the Judicial Conference without
republication, there might be some advantage in republication with
a specific request for comment on the matters that were added to
the version published in 1993. ‘ ‘

Other Concerns

The importance of party control over discovery. procedure was
emphasized by two aspects of the 1993 discovery amendments. The
more important is Rule 26(f). The proposals published in 1991
would have abrogated the discovery conference provision of former
Rule 26(f). The Committee Note published with that proposal
observed: "The special ‘discovery conference’ envisioned by the
1980 amendment has not proved to be an effective device to prevent
discovery abuses." The meeting of the parties provided by the 1993
version of Rule 26(f) was resurrected as part of the decision to
revise and adhere to the initial disclosure requirements set out in
new Rule 26(a). The Committee believed that a meeting of the
parties to develop a discovery plah can go a long way toward
reducing strategic behavior and misbehavior. The plan developed by
the parties is to include proposals concerning: "(3) what changes
should be made in the limitations on discovery imposed under these
rules or by 1local rule, and what other limitations should be
imposed * * %" ‘

This proposal for 1limitations on discovery and "other
limitations" echoes the provisions of Rule 29, which also was
amended in 1993. Rule 29 provides in part: "Unless otherwise
directed by the court, the parties may by written stipulation #* =*
* (2) modify other procedures governing or limitations placed upon
discovery * * %" The Committee Note with the 1993 amendments
stated: "This rule is revised to give greater opportunity for
litigants to agree upon modifications to the procedures governing
discovery or to limitations upon discovery. Counsel are encouraged
to agree on less expensive and time~consuming methods to obtain
information, as through voluntary exchange of documents, use of
interviews in lieu of depositions, etc.™ «

These provisions for party proposals or stipulations imposing
"limitations" on discovery lend considerable weight to the routine
use of stipulated protective orders. Rule 29, for example, clearly
contemplates exchanges of information by means that are completely
outside the formal discovery process. The lesser step of
stipulating to protective orders that govern discovery and that are
subject to initial review and later modification or dissolution by
the court should be less troubling to those who seek to increase
the opportunities for later access.
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Stipulated protective orders are noted in the Manual for
Complex Litigation 3d, § 21.432. In addition, it is suggested that
as with other dlscovery matters, a party seeking a protection order
must first make a good faith effort to resolve the matter without
court actlon and:that protective orders should be addressed in the
proposed dlscovery plan. The Manual notes that an order entered by
consent is subject to modification. Among the issues to be
considered when application is made. to dissolve or' modlfy any
protectlve order .are .reliance on. the order;, and"whether "the
disclosing . party [wasj“unqualifiedhfobligated to produce" the
dlscovery materlal.‘ T 4o SR ‘ o

The Federal Jud1c1al Center Study of protectlve order
practice, made available to the Commlttee in nonfinal form at the
October, 1994, meeting, provided —-albelt in preliminary form, soon
to be made flnal — a hard, real-world look at actual protective
order practice. This informatlon bears directly, ‘in'many ‘ways, on
the argument that specific ‘court, findings should ‘be reguired to
support any protective order that - limits or bars disclosure of
discovery materials. Protective order activity occurs in about 5%
of all cases; the figure would be ‘higher as a percentage of cases
in which there is any .discovery act1v1ty. ‘Stipulated protective
orders account for about 25% of the total. Most protective orders
result from a motion,;  but nearlyuhalf the motions do 'not provoke
any response. - Approximately 40%. of ithe motions were granted in
whole or in, part, 2 of some. 200 stlpulated orders; were rejected by
the court onithe record. The protective orders 1nvolved a variety
of topics, sbut many involved -limits on dlsclosure, and a
51gn1flcant number required return or . destructuon of discovered
materlals,w The nature of, the sults 'in which protectlve orders
restricted: access to dlscovery materlals varied widely. Civil
rights actions involved the‘greatestwnumber, followed by contract
actions. ™"Other statutes" and "property rights" lltlgatlon came
next. Personal injury actions accounted for 8% or 9% of the orders
restricting access. Prov151ons forjyacatlng the order, or actual
dissolution or modification, occurreduln very small percentages of
the cases w1th protectlve orderstw.“

ThlS 1nformat10n suggests that protectlve orders llmlt public
access to information of genuineipublic interest only in a small
minority of cases. civil rights actions are 1likely to involve
intensely persbnal information. . Contract and. property rights
litigation is 1likely to involve 'matters that do not affect the
world at large. "Other statutes". may involve a wide variety of
matters, some of them 1nvolv1ng genulne public interests. Personal
injury actlons often 1nvolve unique events. '

The final version of the Federal Judicial Center study will
make the information more prec1se and may reveal some new details.
The broad picture, however, seems clear. Protective orders serve
a variety of purposes, and are entered in many types of litigation.
Here, .as with all other discovery matters, it is common to rely on
party management of the dlscovery processo
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One question not yet addressed by the Committee is the
frequent use of agreements that discovery materials will be
destroyed or returned to the party who produced them. These
provisions build on the widespread adoption of rules that forestall
routine filing of discovery materials. Return or destruction, when
performed, provides an effective assurance of confidentiality. At
the same time, return or destruction may force costly recreation of
the discovery process in related litigation. It may be possible to
regulate these agreements; the attached Rule 5(d) draft illustrates
one possible approach.

The Rule 5(d) draft responds to one of the suggestions in the
comments in response to the 1993 publication of a draft Rule 26(c).
It includes an obviously arbitrary five-year retention period; some
other period might prove a better compromise. It does not include
any provision that the discovery materials must be retained in the
same order in which they were produced. Although there would be a
real advantage in this requirement, it almost inevitably would
require maintaining a separate and duplicate set of files. Since
this provision would complement the rules on filing discovery
materials, it seems well within the reach of the Enabling Act.
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FEDERAL RULES OF CIVIL PROCEDURE

Rule 26. General Provisions Governing Discovery;
Duty of Disclosure

* ok ok ok ok

(e)(1) Protective Orders. Hpon On motion by a
party or by the person from whom discovery is
sought, accompalﬁed by a certification that the
movant has in good faith conferred or attempted to
confer Witil othef affected parties in an effort to
resolve the dispute Withouf court action, and-for-goed

eause-shown; the court imwhich where the action is

pending er — and alterna&vé}y, on matters relating

to a deposition, also the court in the district where
the deposition is-te will be taken — may, for good
cause shown or on stipulation of the parties, make
any order Which that justice requires to protect a

party or person from annoyance, embarrassment,
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oppression, or undue burden or expense, including

one or more of the following:

(1A

@B

G0)

(4D)

that precluding the disclosure or
discovery not-be-had;

that specifving conditions, including

time and place, for the disclosure or
discovery maybe-had-only-on—specified

prescribing a‘ discovery ﬁlethod of
diseovery other thén that selected by
the pérty seeking discovery;

that excluding certain matters not—be
inquired-into, or tha:t limiting the scope

of the disclosure or discovery belimited
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(5E)

(6E)

G5 ¢))

to certain matters;

designating the persons who may be
present while that the discovery is be
conducted with—mo-one—present-except
persons-designated-by-the-court;
directing that a sealed deposition be

opened only by-erder-of-the upon court

order;

ordering that a trade secret or other
confidential research, development, or
commercial information not be revealed
or be revealed only in a designated way;

or

(8H) directing that the parties

simultaneously file specified documents
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46 or information enclosed in sealed ™
47 envelopes, to be opened as directed-by .
48 ‘ the court directs. D
49 (2) If the a motion for a protective order is wholly or @
50 partly denied im-whole-or-in-part, the court may, on M
51 stch just terms and-conditions-as-arejust, order that L
52 any party or ether person provide or permit discovery }:
53 or disclosure. The—provisions—of Rule 37(a)4)
54 applyies to the award of expenses incurred in relation
55 to the motion. Ll
56 @3 (A The court may modify or dissolve a é:;
57 ' protective order on motion made by a party, a F’
58 person bound by the-order, or a person who M‘
59 has been allowed to intervene to seek G
60 modification or dissolution. B
B
61 (B)In ruling on a-motion to dissolve or modify P
L
™
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a_protective order, the court must consider,

among other matters, the following:

- the extent of reliance on the

order;

the public and private interests

affected by the order, including

any risk to public health or

safety;

(ii1) the movant’s consent to submit to

the terms of the order;

the reasons for entering the

order, and any new information

that bears on the order: and

the burden that the order

imposes on__persons seeking

information relevant to other
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COMMITTEE NOTE

Subdivisions (1) and (2) are revised to conform to the
style conventions adopted for simplifying the present rules.
No change in meaning is intended by these style changes.

B

o

Subdivision (1) also is amended to confirm the
common practice of entering a protective order on

stipulation of the parties. Stipulated orders can provide a E:)
valuable means of facilitating discovery without frequent

requests for action by the court, particularly in actions that
involve intensive discovery. If a stipulated protective order
thwarts important interests, relief may be sought by a
motion to modify or dissolve the order under subdivision (3).
Subdivision (1), as all of Rule 26(c), deals only with
discovery protective orders. It does not address any other
form of order that limits access to court proceedings or
materials submitted to a court.

Bhaots
¥

£
[

Subdivision (3) is added to the rule to dispel any
doubt whether the power to enter a protective order includes
power to modify or vacate the order. The power is made
explicit, and includes orders entered by stipulation of the
parties as well as orders entered after adversary contest.
The power to modify or dissolve should be exercised after
careful consideration of the conflicting policies that shape
protective orders. Protective orders serve vitally important
interests by ensuring that privacy is invaded by discovery
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only to the extent required by the needs of litigation.

Protective orders entered by agreement of the parties also

can serve the important need to facilitate discovery without .
requiring repeated court rulings. A blanket protective order

may encourage the exchange of information that a court

would not order produced, or would order produced only

under a protective order. Parties who rely on protective

orders in these circumstances should not risk automatic
disclosure simply because the material was once produced

in discovery and someone else might want it.

Modification of a protective order may be sought to
increase the level of protection afforded as well as to reduce
it. Among the grounds for increasing protection might be
violation of the order, enhanced appreciation of the extent
to which discovery threatens important interests in privacy,
or the need of a nonparty to protect interests that the
parties have not adequately protected : ﬂ

Modlﬁcatlon or dlssolutlon of a protectlve order does:
not, without more, ensure access to the once-protected
information. If discovery responses have been filed with the
court, access follows from a change of the protectlve order
that permits access. If discovery responses remain in the
possession. of the parties, however, the absence of a
protective order does not without more require that any
party share the information with others.

Despite the important interests served by protective
orders, concern has been expressed that protective orders
can thwart other interests that also are important. Two
interests have drawn special attention. One is the interest
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in public access to information that involves matters of
public "concern. = Information about the conduct of
government officials is frequently used to illustrate an area
of public concern. The most commonly offered example
focuses . on . information. about dangerous products or
situations that have caused injury and may continue to
cause injury until the information is widely disseminated.
The other interest involves the efficient conduct of related
litigation, prote‘cting adVersaries of a commdn party from

“““

The first sentence ‘of subparagraph (A) recognizes
that a motion to modify or dissolve a protective order may
be made by a party, a person bound by the order, or a
person allowed to intervene for this purpose. A motion to
intervene :for ‘this purpose need not meet the technical
requirements ‘of Rule 24." It is enough to show that the
applicant has a \sufﬁment mterest to justify consideration of
the motion. These provisions are supported by the practlce
that has developed through a long line of dec1smns "

B T A L I; ‘

Subparagraph (B) lists some. of the matters that must
be considered on a motion to: djlssolve or modify a protective
order. The list is not all-mc lusive; the factors that may
enter the dec1s1on‘hare too vaned even to be.foreseen. '

Ty W)w Fo
i

The most 1mportant form of rehance ona protectlve
order is the production of information that the court would
not have ordered | iproduced. Wlthout the protective order.
Often this rehance will take the form of producing

information under fa blanket protective order without

raising the obJectlon that }the Hmformatlon is not subject to-
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disclosure or discovery. The information may be protected
by privilege or work-product doctrine, the outer limits of
Rule 26(b)(1), or other rules. Reliance also may take other
forms, including the court’s own reliance on a protective
order less sweeping than an order that flatly prohibits
discovery. If the court would not have ordered discovery
over proper objection, it should not later defeat protection of
information that need not have been produced at all.
Reliance also deserves consideration in other settings, but
a finding that information is properly discoverable directs
attention to the question of the terms — 1f any — on which
protection should continue.' :

The pubhc and private interests affected by a
protective order include all of the myriad interests that
weigh both for and against discovery. The question whether
to modify or dissolve a protective order is, apart from the
question of reliance, much the same ‘as the initial
determination whether. tﬁere is good. cause to enter the
order. An almost 1nﬁmte variety of mterests must be
weighed. The public and private: interests in defeating
protection may be greatior;small, as may be the interests in
preserving protection. ‘Special attention must be paid to a
claim that protection creates a risk to public health or
safety. If a protective order actually thwarts pubhcatlon of
information that might help protect agamst injury to person
or property, only the most compellmg reasons, if any,. could
justify protection. . Claims of commercial disadvantage
should be exammed 'with particular 'care, and mere
commercial embarrassment deserves little concern.: On the
other hand, it is, proper to demand a realistic showing that
there is a need for disclosure of protected information.
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Often there is full opportunity to publicize a risk without
access to protected discovery information. Paradoxically,
the cases that pose the most realistic public risk also may be
the cases that involve the greatest interests in privacy, such
as a yet-to-be-proved claim that a party is infected with a
communicable disease.. A

%,

Consent to subm:lt to the terms of a protective order-
may prov1de strong reason to modify the order. Submission

to the terms of the order should include submission to the
jurisdiction of the court to enforce, the order. This factor will
often overlap the fifth enumerated factor that considers the
interests of persons seeking 1nformat10n relevant to other
litigation. Submission to the protectlve order; however, does
not establish an automatic right to modification. It may be

better to leave;to the ‘court entertaining rélated litigation

the, questlon Whether information is discoverable at all, the
balance‘ between the needs for d1scovery and for privacy,
and, the terms .of, protectlo it may | reconcﬂe these
competmg meeds These issues' woften are highly case-

specu'io “and the court, that entered ;the protectlve order may

not be i ina good pos1t10n to address them.

“,‘mﬁi, : ‘1" R A
Subm1ssmn to the protective. order and the court’s

enforcement Jjurisdiction also may justify d1sclosure to a
state or@,federal -agency.. A pubhc agency that has regulatory
or enforcement jurisdiction often.can compel production of
the protected information by other means., The test of
mod1ﬁcat10n however .does not #urn on a determination
Whether thejagency could compel productmn Rather than
provoke satellite] htlgatlon of| this. uquestlon protection is

prov1ded by‘requm.ng the agency to isubmiit to the protective
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order and the court’s enforcement jurisdiction. If there is
substantial doubt whether the agency’s submission is
binding, the court may deny disclosure. One obvious source
of doubt would be a freedom of information act that does not
clearly exempt information uncovered by this process.

The role of the court in considering the reasons for
entering the protective order is affected by the distinction
between contested and stipulated orders. If the order was
entered on stipulation of the parties, the motion to modify
or dissolve requires the court to consider the reasons for
protection for the first time. All of the information that
bears on -the order is new to the court and must be
considered. If the order was entered after argument,
however, the court may justifiably focus attention on
information that was not cons1dered in entenng the order
initially. :

A protective order does not of itself defeat discovery
of the protected information by independent discovery
demands made in independent litigation on the person who
produced the information. The question of protection must
be resolved independently in each action. At the same time,
it may be more efﬁcient to reap the fruits of discovery
already under way or completed without undertaking
duplicating discovery. The closer the factual relationships
between separate actions or potent1al actions, the greater -
the reasons for modifying a-. protectlve order to allow
disclosure by the most efficient means. o

Assessment of the need for disclosure in support of
related litigation may require joint action by two courts.
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The court that entered the protective order can determine
most easily the circumstances that justified the order and
the extent of justifiable reliance on the order. The court
where related litigation is pending can determine most
easily the importance of the information in that litigation,
and often can determine most accurately the balance
between: the interest in, disclosure and the interest in
nond1sclosure or further, protectlon The rule does not
attempt to prescnbe procedures for cooperatlve action.

Spec1al questlons arise. from the prospect of multlple
related actions brought at’ dlﬂ’erent times and-in different
courts. ,Great. inefficiencies can be avorded by establishing
means . of sharing 1nformatlon o, /Informal means are
frequently found by counsel and ‘occasmnal efforts are made
at  establishing’ more ; formal},wmeans even. outside . the
framework of consohdated proceedings.. There is not yet
sufficient experience to support adoptlon of formal rules
establishing -— and regulatm’“ the terms of access to —
11t1gat10n support dlbra ocument depos1tor1es

attentlon in the future oA,
I lm N

Rule 26(c)(3) apphes
modlﬁcatlon of protectlve ord 5 1
subd1v1s1on (©)(1).« It does. not“, governworders that control
access to material subm1tted <to |the,court by motion, at a
hearing, at trial, or otherw1se ‘ It does not address pnvate
agreements entered into. by
to the court for 1ts approval i vd
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motions seeking to vacate or modify final judgments that
occasionally contain restrictions on the disclosure of
specified information. Rules 59 and 60 govern such
motions.
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Rule 47(a)

Attorney participation in jury wvoir dire examination has
provoked a near avalanche of comment. A summary will be provided
by the time of the meeting.

There were few surprises in the public comments, although many
interesting anecdotes were provided. Federal judges are almost
unanimously opposed to the proposal, although a small number
supported it. Perhaps the most forceful argument was advanced by
many judges who now regularly permit direct attorney participation
in voir-dire examination. The system works well now, they say,
because of the wunconditional right to terminate attorney
examination at any time, or to deny any right to begin the process
in litigation involving a lawyer who has misbehaved in the past.
No matter how earnestly the Advisory Committee may seek to expand
on the discretionary power to impose reasonable limits and to
terminate examination, creation of a right to participate will
undermine effective judicial control. Some of the objecting judges
have had experience with attorney participation as state court
Judges, and a very few have abandoned it after experimentation in
federal court. The fears that lawyers will seek to use voir dire
as a means of selecting a partial jury, not an impartial jury, are
the fears that have been considered throughout the process of
considering this proposal.

If comments from federal judges continued in the vein that had
been well opened by the time the Committee recommended publication
of the proposal, comments from practicing lawyers pulsed in the
arteries that were predicted. Judges simply are not in a position
to elicit all important information from prospective Jjurors.
Lawyers, who are more familiar with the litigation than the judge,
can in very brief periods of questioning elicit crucial information
needed to support challenges for cause and peremptory challenges.
Judges can readily control any impulse toward excessive advocacy.
There are no significant problems in courts that now permit
attorney participation. There will be no significant problems in
courts that, forced by an amended rule, come to permit attorney
participation for the first time.

These concerns have been considered by the Committee. They
deserve careful continuing consideration. The first and wvital
question is whether so many federal judges, with such great
collective experience, are simply starting at shadows. There is a
deep difference of perception between bench and bar on these
issues. It may be that the wise approach is to pursue other means
of educating judges in the perceptions of the bar and the

advantages of permitting direct attorney participation in wvoir
dire.

Drafting questions remain if the amendment is to be pursued
further, now or in the future. The Advisory Committee has not
considered the specific drafting issues Presented by the published
proposal. The proposal was redrafted at the July, 1995 meeting of
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the Standing Committee to eliminate drafting differences between
proposed Criminal Rule 24(a) -and Civil Rule 47(a). The attached
notes suggest a revised draft. The revised draft has been
submitted to the Criminal Rules Advisory Committee, which meets the
week after this Commlttee.
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Rule 47. Selecting Seleetien—-ef Jurors

(a) E=xaminatien-eof Examining Jurors.

(1) The court mey shall permit the-parties-cr-their attorneys
te-conduct-the examination-ef- examine prospective jurors
er-may-itself-ecenduct-the-examination.

(2) The court shall also permit the parties to orally examine
the prospective jurors. The court may in its discretion:

A impose reasonable limits of time manner and

subject matter on examination by the parties, and

B terminate examination by a person who violates

those limits, or for other good cause.
NOTE

(1) "Voir dire" was added as part of the compromise drafting
process. It requires a lot of additional and unnecessary words.
"Voir dire" has not been in Criminal Rule 24 or Civil Rule 47 for
so long that I do not think we need it now.

(2) "But" is not needed to introduce the second sentence if we
go to the numbered paragraphs format.

(3) The reason I went to the numbered paragraphs was to solve
the problems that arise from the present position of "as the court
determines in its discretion." This drafting occurred at the very
last minute of discussion in the standing committee, when Joe
Spaniol persuaded Bryan Garner to invoke the rule of the immediate
antecedent. It leaves two problems. First, some readers may
ignore the immediate antecedent and conclude that the court has
discretion to deny oral examination by the parties. Second, there
is no express statement that the court’s discretion extends to
termination of examination by a party. I think both problems are
resolved by this structure.
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Rule 47. Selecting Selection-of Jurors
Examination—of Examining Jurors. The
court may shall permit—the—parties—or—their
attorneys-te conduct the voir dire examination
of prospective jurors er-may-itselfconduct-the
examination. But the court shall also permit

the parties to orally examine the prospective

jurors to supplement the court’s examination

within reasonable limits of time, manner. and

subject matter, as the court determines in its
~discretion. " The court may terminate
examination by a person who violates those

limits, or for other good cause. Inthelatter
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15

16

17 b additional . e g .

18 their-attorneys-as-it-deems-proper-

19 * Kk K K
COMMITTEE NOTE

Rule 47(a) in its original and present form permits
the court to exclude the parties from direct examination of
prospective jurors. Although a recent survey shows that a
majority of district judges permit party participation, the
power to exclude is often exercised. See Shapard &
Johnson, Survey Concerning Voir Dire (Federal Judicial
Center 1994). Courts that exclude the parties from direct
examination express two concerns. One is that direct
participation by the parties extends the time required to
select a jury. The second is that counsel frequently seek to

use voir dire not as a means of securing an impartial jury

but as the first stage of adversary strategy, attempting to
establish rapport with prospective jurors and influence their
views of the case.

The concerns that led many courts to undertake all
direct examination of prospective jurors have earned
deference by long tradition and widespread adherence. At
the same time, the number of federal judges that permit
party participation has grown considerably in recent years.
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The Federal Judicial Center survey shows that the total
time devoted to jury selection is virtually the same
regardless of the choice made in allocating responsibility
between court and counsel. It also shows that judges who
permit party participation have fotnd little difficulty in
controlling potential misuses of voir dire. This experience
demonstrates that the problems that have been perceived in
some state-court systems of -party participation can be
avoided by making clear the discretionary power of the
district court to control the behavior of the party or counsel.
The ability to enable party participation at low cost is of
itself strong reason to permit party participation. The
parties are thoroughly familiar with the case by the start of
trial. They are in the best position to know the juror
information that bears on challenges for cause and
peremptory challenges, and to elicit it by jury questioning.
In addition, the opportumty to. participate provides an
appeara:nce and reassurance of falrness that has value in
1tself o K ‘ S ‘ S

The strong direct case for perxmttmg party
partlclpatlon is further supported by the emergence of
constitutional 11m1ts that : circumscribe . the use of
peremptory challenges in both civil and criminal cases. The
controlling decisions begin with ‘Batson v. Kentucky, 476
U.S. 79 (1986) and continue through J.E. B v. Alabama ex
rel. T.B., 114 S. Ct. 1419 (1994). See also: Purkett v. Elem,
115 S. Ct 1769 (1995):. Prospective jurors "have the right
not to be excluded summarily because of discriminatory and
stereotyplcal presumptmns that reﬂect and reinforce
patterns of hlstoncal d1scr1m1nat10n\" J.E.B., 114 S.Ct: at
1428. These limits enhance theumpprtance of searchmg
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voir dire examination to preserve the value of peremptory
challenges and buttress the role of challenges for cause.
When a peremptory challenge against a member of a
protected group is attacked, it can be difficult to distinguish
between group stereotypes .and. intuitive reactions to
individual members. of the group. as individuals. A
stereotype-free explanation can be advanced with more force
as the level of direct mformatmn provided by voir dire
increases. As peremptory challenges become less
peremptory, moreover, it is mcreasmgly important to ensure
that voir dire examination be as eﬁ’ectlve as. poss1ble in
supportmg challenges for cause. v

; Fa1r opportunities to exercise peremptory and for-
cause challenges in this new setting require the assurance
that the parties can supplement the court’s examination of
prospective jurors by direct questioning; The 1mportance of
party participation in' voir dire has been: stressed, by trial
lawyers for many years. They beheve that just as discovery
and other aspects of pretrial preparatlon and trial, vmr dire
is better accomphshed through thie, adversary iprocess. The
lawyers know the case better;than the Judge can,and are
better able to frame questions that wﬂl support challenges
for cause or mformed use of peremptory’challenges Many
also believe that prospective jurors are intimidated by
judges, and areimore)likely .to: ad.m1t potentlal bias or
preJudgment under quesmomng\,;,b‘y the ‘partles )

i IRV TR ‘

Party rexammatlon need mot mean prolonged voir
dire, nor subtle or brazen eﬁ'orts to, argue the Icase before
trial. The court can undertake the initial exammatron of
prospective jurors, restnctmg the partles to. supplemental
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questioning controlled by direct time limits. Effective
control can be exercised by the court in setting reasonable
limits on the manner and subject-matter of the
examination. Lawyers will not be allowed to advance
arguments in the guise of questions, to seek committed
responses to hypothetical descriptions of the case, to assert
propositions of law, to intimidate or ingratiate, or otherwise
to turn the opportunity to seek information about
prospective jurors into improper adversary strategies. The
district court has ample power to control the time, manner,
and subject matter of party examination. The process of
determmmg the limits continues throughout the course of
each party’s examination, and includes the power to
terminate : further examination by a person that has
misused or abused the right'of examination. Among other
grounds, termination may be warranted not only by conduct
that'may impair the trial jury’s 1mpartlahty but also by
questlomng that is repetltlous confusmg, or prolonged or
that. threatens Ainappropriate ‘invasion of the prospective
jurors’ pnvacy ‘The udetermmatlon to'set limits or to
terminate examination:i is| corifided to the broad discretion of
the dlstnct court. .nly a clear abuse of this discretion —
usually .in, con]urlctlon‘ Wlth a clearly ‘inadequate
examination by the- court — could Justlfy reversal’ of an
otherwise proper Jurylverdmt S

The voir dire process can be further enhanced by use
of jury questionnaires to elicit routine information before
voir dire begins. Questionnaires can save much time, and
may improve in many ways the development of important
information about prospective jurors. Potential j jurors are
protected against the embarrassment of public examination.
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A prospective juror may be more willing to reveal
potentially embarrassing information in responding to a
questionnaire than in answering a question in open court.
Written answers to a questlonnalre also may avoid the risk
that; answers given in the presence of other prospectlve
jurors may contaminate a large group o

Questlonnalres are not requlred by Rule 47(a) but
should be seriously considered. At the same time, it is
important to guard against the temptation to extend
questionnaires beyond the limits 7needed to support

challenges for cause and fa1r use of peremptory cha]lenges .

Just as voir dire examination, questionnaires can be used in
an attempt to select a favorable jury, not an 1mpart1al one.
Prospective jurors must be protected agamst unwarranted
invasions .0f pnvacy, the  duty, of)
support . casual inquiry- into such
preferences political views, or reading, recreatlonal, Jand
television habits. Indeed, the list oi toplcs that m1ght be of
interest to a party ‘bent on mampulatmg the selectionof a
favorable jury through the use of sop}nstmated somal-smence
profiles and personality \evaluatlons‘
Selection of an impartial jury requ:lresr ‘“ uppression of such
inquiries, not encouragement. The court’s guide must be
the needs of impartiality, not part‘y‘advantage Coem

jury service: does not"
matters Las’ rehgrous'

‘ v1rtually endless :
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Rule 48

Public comments on the twelve-person Jjury proposal have
provided no surprises. Opposing comments have not pointed to
intrinsic disadvantages of twelve-member Jjuries, apart from
occasional reference to the fear that twelve jurors are more likely
than six to deliberate to impasse. This fear is not borne out by
statistical evidence or the balance of anecdotal evidence.
Opposition rests more on collateral concerns that twelve-person
juries will take more time, from selection through final verdict;
increase costs; add further impositions on citizens reluctant to
serve; and create difficulties with courtroom architecture.

Support for twelve-person juries reflects the considerations
that led the Advisory Committee to recommend the amendment.
Twelve-person juries give more of everything we want from a jury.
It 1is incontestable that a twelve-person Jjury increases
dramatically the prospects that any given Jjury will include
representatives of minority groups. The other deliberating
advantages of twelve-person juries are supported by such scant
empirical evidence as exists and by a growing body of persuasive
social science.

The chief remaining task may be that of framing a succinct
statement that supplements the Committee Note as a means of
introducing this proposal to the remaining steps in the Enabling
Act process.
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" Rule 48. Number of Jurors — Participation in
Verdict

1 The court shall seat a jury of net-fewer-than
2 srx—-and—ne%mare—than twelve members. and—aAll
3 jurors shall parti;ipate iﬁ the verdict unless excused
4 from service by—ﬂ&e—caﬂrt—-pﬁrsmt—te under Rule
5 47(c). Unless the parties etheﬂv&se’ stipulate
6 otherwise, (1) the verdyivct shall'be unanimous, and (2)
7 no verdict sha:H may be taken from a jury redueed-in

8 size-te of fewer than six members.

COMMITTEE NOTE

Rule 48 was amended in 1991 to reflect the
conclusion that it had been "rendered obsolete by the
adoption in many districts of local rules establishing six as
the standard size for a civil jury." Six-person jury local
rules were upheld by the Supreme Court in Colgrove v.
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Battin, 413 U.S. 149 (1973). The Court concluded that the
Seventh Amendment permits six-person juries, and that the
local rules were not inconsistent with Rule 48 as it then
stood.

Rule 48 is now amended to restore the core of the
twelve- member body that has constituted the definition of
a civil jury for centuries. Local rules setting smaller jury
sizes are invalid because inconsistent with Rule 48.

The rulings that the Seventh Amendment permits
six-member juries, and that former Rule 48 permitted local
rules establishing six-member juries, do not speak to the
question whether six-member juries are desirable. Much
has been learned since 1973 about the advantages of twelve-
member juries. Twelve-member . juries substantially
increase the representative quality of most juries, greatly
improving the probability that most juries will include
members of minority groups. The sociological and

psychological dynamics of jury deliberation also are strongly

influenced by jury size. Members of a twelve-person jury
are less easily dominated by an aggressive juror, better able
to recall the evidence, more likely to rise above the biases
and prejudices of individual members, and enriched by a
broader base of community experience. The wisdom
enshrined in the twelve-member tradition is increasingly
demonstrated by contemporary social science.

Although the core of the twelve-member jury is
restored, the other effects of the 1991 amendments remain
unchanged. Afltematé jurors are not provided. The jury
includes twelve members at the beginning of trial, but may
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be reduced to fewer members if some are excused under
Rule 47(c). A jury may be reduced to fewer than six
members, however, only if the parties stipulate to a lower
number before the verdict is returned.

Careful management of jury arrays can help reduce
the incremental costs associated with the return to twelve-

member juries.

Sylistic changes have been made.
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RULE 23: Reporter'é Note on The Issues

Several draft versions of Rule 23 follow this introductory
note. The most important are the first and last. First is the
March, 1996 edition of the comprehensive changes that have evolved
over the past several years. Last is a "minimum changes" version
that makes very few changes. This version incorporates the
repeatedly confirmed provision for permissive interlocutory
appeals, and diluted versions of three (b)(3) items adopted in
November. These three include the finding that a (b)(3) class is
"necessary," here reduced to consideration of the "need" for
certification as one factor in the certification process; the need
for a preliminary showing on the merits, here reduced to
consideration in appraising the importance of "probable relief" to
individual class members; and the need to balance the expected
costs and benefits of certification, here revised to delete direct
consideration of the public interest. The minimum changes version
deletes any reference to settlement classes.

A draft Committee Note is attached to the comprehensive rule
draft. It attempts to capture the essence of the Committee’ s views
on matters that have been discussed by the Committee, recognizing
that further discussion is likely to require significant changes.
The draft Note also discusses the many features of the draft rule
that have not been explored by the Committee. These portions of
the Note are designed to provide a foundation for consideration of
any of these features that may come to engage Committee attention.

Several other versions lie between the comprehensive version
and the minimum changes versions. Each incorporates a single
significant change in the comprehensive version. Each is
introduced by a note that identifies the change. The note should
provide sufficient guidance; if the text of the rule is consulted
at all, it should be to see the context of the modified language or
the deletion.

- The best course is to begin discussion with the major topics
that were explored in depth at the November meeting. The results
of the November deliberations are included in the comprehensive
draft, including the alternative versions for subdivision (b)(3)
item (iii). The draft Committee Note reflects the November
deliberations.

Substantially identical versions of the draft rule and draft
Note were presented to the Standing Committee in January as an
information item. Reactions of Standing Committee members, and
continuing reactions from the bar, have provided grounds for
further review of the major proposed changes that emerged from the
November meeting. Some of these changes are marked in the
comprehensive draft. Others are set out in the versions that
follow the comprehensive draft.

As in November, the draft continues to include many changes
that are less important than the changes summarized above. Most of
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these changes have carrled forward from the draft that was prepared
and  tentatively approved by. the Committee during Judge Pointer’s
term as chair. ., Many of the changes have carried forward without
change..  They . have not yet been reconsidered as part of the

comprehen51ve .review of, Rule; 23, however, -and it does not seem

appropriate to. recommend any of- them for publlcatlon w1thout fresh
cons1deratlon.‘ One 1mportant reason for further‘ ons1deratlon

s R
oposed.changes are“supp
ommnttee Npte o ,The

the;changes for pre‘

e

; Before[evaluatlng the merits of any of these other proposed
amendments, it is appropriate to determine whether the. time has
come to .propose this many changes: in: Rule 23.. The major changes
carrg d‘ forward from the November meetlng' will command close
scrudnny in all the remaining stages\of the. Enabllng Act process.
It is’ 1mportant ‘that they be appraised carefully ‘and . in depth.
Slmultaneous pursuit of many changes creates a risk of dividing
attentlon%‘and weakening the con51deratlonL‘devoted to: any one
change, however s1gn1flcant. ‘ i ; Co

ANy, derlng of the other proposed changes must be qulte

¢ ;Mvmwlmportance is only one element of prrorlty,‘and 1ndeed may
be two-edged. Changes of greater importance require .greater
knowledge and greater confidence. Minor changes, on the other
hand ,;may.not be worth the fuss. . The follow1ng list includes more
meortant matters in the: first group, gradually shadlng .off into
matters of; Qess 1mportance. - el oy iy

“L

P e T B : l«‘ N
L Subd1V151on (c) presents two: s1gn1f1cant questlons,w

Draft»subd1v1s1on (c)(l) ellmlnateSJthe present requ1rement
that a certlflcatlon‘rullng be made "[a]s' soon as practlcable after
the commencement of an action brought as a class action." The FJC
study . suggeSts that, this requirement is observed only in a very

genera . way, as if a determination must be made “when“ practicable.
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Rule 23 Introduction
March, 1996 -3-

Of itself, this suggests that there may not be much reason for
change. But some. concern was expressed in the Standing Committee
discussion about undue pressure to make a speedy determination.
And some elements of the proposed changes may support elimination
of the requirement. Elimination would be strongly supported by
adoption of a requirement that the merits be considered in passing
on a (b)(3) certification question. It would be supported, though
without as much force, by adoption of the proposed (d)(1) provision
confirming the practlce of precertification rullngs on motlons to
dlsmlss or for summary judgment. . . :
Subdivision (c¢): also changes the provisions for notice. In
one way or another, the drafts have from the. beglnnlng made two
changes in notice. An explicit requirement of notice in (b)(1) and
(b)(2) actions has been added. The requirement of notifying every
identifiable member of a huge small-claims class has been softened.
Civil nghts plaintiffs: have been afrald that an explicit notice
requirement for (b)(2) classes will be used to: ‘hamstring important
litigation. There has’ been . less comment, but the changes for
small-claims (b)(3) classes are likely to be welcomed by plaintiffs
and feared by defendants. ‘f Many academics. have thought that
improvement of the notlce provisions is long overdue. ' The. de01s1on
whether "to respond to these. concerns may! depend in part:ion ithe
cogency of the draft prov1s1ons. If the draft is not at least
substantially:, ‘sound, it ‘may :be difficult to nake suff1c1ent
improvements to. warrant further con51deratuon.‘ -

The new opt-in class prov1ded by subd1v1s1on {(b)(4) also
raises important’ questions. If changes are adopted to discourage
use of (b)(3) opt-out classes for claims that can readily support
individual lltlgatlon, it may be useful, K to provide a new form of
permissive joinder. An iopt-in class would resemble present class
actions only by, prov1d1ng a famlllar framework for .delegating
substantial elements of |control to common  counsel, supervised to
some extent by representatlve class members. As compared to more
traditional class actions, the terms of 1nv1t1ng jOlnder could
dissolve such difficult; questions as ch01ce‘of law or even the
means for determlnlng individual injury and damages. The most
likely fears are that the availability of an opt-in class may
further reduce +the inclination to face difficult (b)(3)
certification choices. Opt-in classes do not promise an effective
means of achieving "global peace" by settlement on a comprehensive
basis.

The desire to protect the opportunity to litigate substantial
individual claims on an individual basis also suggests the draft
(b)(5) provision that requires separate (b)(3) certification and
the opportunity to opt out if individual damages claims are added
to a (b)(2) class. In some ways, indeed, it makes sense to package
together the proposed emphasis on the "need" for (b)(3) class
litigation, the alternative of opt-in classes for those who prefer
aggregation on some partial basis, and the right to opt-out of any
class determination of damages.
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There is one omission in the draft that deserves renewed
comment. ~ Whatever is made of the oblique reference to settlement
classes in:draft (b)(3) factor (H), we never have generated a draft

to enumerate the concerns that might be addressed in reviewing a.

proposed settlement for subdivision (e). approval. Initial efforts
were .abandoned as not prom1s1ng.‘ Perhaps more should be done Ain
thls dlrectlon. S ‘ o D N :

Other proposed changes are. less central._‘They‘can‘be put

aslde with no more regret than may fol-% occas1oned by reflecting on

the capacity of the Enabling Act process to consider’ multlple
changes .at, one, time: The repeated jemphasis. on the opportunlty to
frame mlssues“classe was[ 1n part‘wdes1gned to .ngive modest
encouragement, to. ‘mass'_ﬁ .4 The "flduc1ary' duty"
aterlal‘an‘(a3(4) h 4 ME uguhh‘ oubth‘because 1t‘1s SO general°
The (d)(l) prov1s1onm ‘ ‘cal

:judgment Qaslde51gned to‘ov‘ rule 4th and
ows that rat ast N D Ill

approval .of
mpro ssues before a certlflcatlon
determnnatlonwseems ‘
(e)(3) »prov1s1on
con51deratlon‘of sew

delete the "as soon as
requirements; ;establmfh
out of damages deterh'

Wpractlc , requlremenqw modlfy notice

in.classes; and provide a right to opt
i3 ‘ent,to a (b)(2)‘class. Most of
‘ Bmphas1s on the

%e \1nd1v1dually

Vldual‘ N h 1

adoptlon, but‘theYHseem to head the lst of 1tems next in order of
prlorlty. AR I MYk "w‘“d whwh ﬂw el
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Rule 23. Class Actions (February, 1996 draft)

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all onty if — with

action treatment —

(1) the class—is members are so numerous that joinder of all
members is impracticablej;

(2) there are questions of law or fact common to the class7;

(3) the—cizxims—or—defenses—oftherepresentative parties—are
typical—of—the—ciaims—or—defenses the representative
parties' positions typify those of the class7; and

(4) the representative parties and their attorneys will fairly

and adequately discharge the fiduciary duty to protect

the interests of the all persons while members of the

17 (b) €lass—Actions—Maintainable When Class Actions May be Certified.

18
19
20

21
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23
24
25
26

27
28
29

An action may be maintaimed certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which that would
establish incompatible standards of conduct for the

party opposing the class, or

(B) adjudications with respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members




30
31

32
33
34
35
36

37
38
39
40
41
42
43
44
45
46
47
48
49
50

51
52

53
54
55
56
57
58

59
60
61

not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) theparty-opposing—the class—has—acted—or—refused—to—act

on—grounds—generaify—app&icabie—to~thEfciassr—thereby

making—appropriate final injunctive or declaratory relief

or——corresponding—dectaratory-—retief may be appropriate

with respect to the class as a whole; or

(3) the court finds (i) that the questions of law or fact

common to the cert;ﬁled class menmbers—of—the—ciass
predominate over any— lng;ylg_gi questions affectingonty
individuai-—members included in the class actjon, (ii)
that a class action  is  superior to other available
methods / ,for the fair and efficient

adjudtcatton g159051t10n of the controversy, and — if

The'matters pertiﬁént:fpifhe these findings include:

() the need for class certification teo accomplish

effective enforcemént of individual claims:

(B) the interéstHtdP1Emﬁﬂaﬁ;ﬂmf—thEr1fh:ss—i:r—indiﬂdthrtiy
ot tire——pr s Yo f .

actic ilj i ivi class members to
sue their clai it t ¢ s certification and
t e' te ests maintaini o defendi

separate actlons,

(C) the extent, and nature, and maturity of any related

lltlgatlon concerning——ﬁﬂnr——controversy——aiready
commenced—by_tmhagatnst ;nvolv;ng class members of
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the—ciass;

(D) the desirability or—undesirabil}ity of concentrating
the litigation of—the—ciaims in the particular
forum; ‘

(E) the likely difficulties tikely—tobeencountered—in
the—management—of in _managing a class action that
will be avoided or significantly reduced if the

controversy -is i adjudicated by other available
means;

F the probable success on the erits of the class

claims, issues, or defenses;
G) whether the public interest in — and the ivat

benefits of — the probable relief to individual
class members justify the burdens of the
litigation; and

(H) the opportunity to settle on a class basis claims
that could not be litigated on a class basis or
could not be litigated by [or against?] a class as
compfehensive as the settlement class; or

(4) the court finds that permissive Jjoinder should be
accomplished by allowing putative members to elect to be

included in a ciass. The matters pertinent to this
finding will ordinarily include:

(A) the nature of the controversy and the relief sought;

B) the extent and nature of the members' inijuries or

liability;
(C) potential conflicts of interest among members;

(D) the interest of the party opposing the class in
: securing a final and consistent resolution of the

3
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117.

118
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121
122

matters in controversy; and

E the inefficienc or i acti it 0 separate
acti t esolve t HIle)

(5) the court finds that a class certified under subdivision

damages - that are certified as a class action under

subdivision (b)(3) or (b)(4).

(c) Determination by order Whether Class Action to Be Maintained
Certified; Notice and M ership in Class; Judgment; Actions

eonducted—?artigtiy*as—eﬁassrictions"MMltiple Classes and

Subclasses.

(1) &s—soon—as—-practicableafter—thecommencemerrt—of—amactton
brought—as—a—class—action,—the court—shaii—determine—dy

the court shall determine by order whether and with
respect to what claims, defenses, or issues the actijon

{(A) An order cgftiﬁying a class action must describe the
‘ class. When a class is certified under subdivision

b the 6rde “ ust s when _and how

[putative] membéfs fi) may_ elect to be excluded

from the class, and (ij) if the class is certified
only for setflement, may elect to be excluded from
any settlement approved by the court under
subdivision (e). When a class is certified under
subdivision (b)(4), the order must state when, how,
and under what ¢6n&iﬁiohs [putative] members may
elect to be included inwthe class; the conditions

of inclusion may include a requirement that class
4
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143
144
145
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147
148
149
150

151
152
153
is4

members bear a fair share of ljitigation expenses

.incurred by the representative parties.

An order under this subdivision may be [is]
conditional, and may be altered or amended before

the—decisionon—themerits final judgment.

(2) (A) When ordering certification of a class action under

this rule, the court shall direct that appropriate

e .given. e otice mus
concis and clearly descri e nature of the
action, the claims, issues, or defenses with

esp. to which the ‘class ertified, the

right " to elect to be _exc om__a_class

elect to be included in a class certified under
subdivisiom (b) (4), and the potential consequences
of class membershlp. ' _[The court may order a

defendant to advance

notifying a plalnt;ff class if, under subdivision
(b) (3) (E), the court flnds a strong probability
that the class ‘will win on the merits.]

(i) In any class action certified under subdivision
(L) (1) or (2), the court shall direct a means
of notice calculated to reach a sufficient
number of class members to provide effective
opportunity for challenges to the class
certification or representation and for
sugervision of class representatives and class
counsel by other class members.

(ii) Tn any class action maintained certified under
subdivision (b)(3), the court shall direct to
the members of the class the best notice
practicable under the circumstances, including

5
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180
181
182
183
184
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186

individual notice to all members who can be
identified through reasonable effort[, but
ividua otice may be 1j ited to a sampli

of class members if the st of individual

any member
if the

who does not rgquest exc1u51on may,
Hr i

member des1res,”‘

counsel.

In

“subdiVisibh (5)(:); the court shall direct a
means of notlce calculated to accomplish the
pu;poses of certlflcatlon.

(3) Whether or not favorabLe to the class,

(A) The judgment in an action maintaimed certified as a

class action under subdivision (b) (1) or by (2)7

whether—or—not—favorabte—to—the—ciass7 shall
include and describe those whom the court finds to
be members of the classw;

{B) The judgment in an actibn maintained certified as a
class actlon under subd1v151on (b) (3)+whether—or
notr—favorabie—ﬂnr—fimr—c&ass—- shall include and
specify or describe those to whom the notice
provided in subdivision (c)(2)(a)(ii) was directed,
and who have not requested exclusion, and whom the
court finds to be members of the class¥; and
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191
192

193
194

195
196
197
198
199
200

201
202
203

204
205
206
207
208

209
210

211
212
213
214

215
216

The j ent in an actio ified as a class

action under subdivision (b)(4) shall include all

t e who elected to be inclu in the class and
were not earlier dismisse the class.

(4) Whem—appropriate—{A)} An action may be brought—or
maintaimed certified as a class action —

(A) with respect to particular claims, defenses, or

issues; or.

(B) a—class—may be—divided—into—subctasses—and—each
subclass—treated—as—a—class;—and—theprovistons—of
thjsr—ruie——shaﬂﬂr-1imﬁr—inr—txnnybrued——and~—appiie&
accordingly b (o) ainst ultiple classes or

subclasses, which need not satisfv the requirement
of subdivision (a)(1).

(d) Orders in Conduct of Class Actions. Imrthe—conduct—of—actions
l et 3 ies—ti | 3 ad

orderss

Before de ining whet to certi class the court

may decide a motion made by any party under Rules 12 or
56 if the court concludes that decision will promote the

fair and efficient adjudication of the cohtroversy and
will not cause undue delay.

As a class action progresses, the court mav make orders
that: - M

1_1 t*) determineing the course of proceedings or
- prescribeing measures to prevent undue repetition
or complication in the presentingatiomof evidence
or argument;

(B) 2} requireing, for—the protection—of to protect the

members of the class or otherwise for the fair

7
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221

222
223
224
225
226
227

228
229

230
231
232
233

234

235
236
237

238

239
240
241
242
243

244

conduct of the action, that notice be—directed to
some or all of—the members of:

(i) refusal to certify a class;

Y

(ii) any step in the action; 7or—of
(iii) the proposed extent of the judgment; + or of

{iv) the members' opportunity of—the—members to
signify whether they consider the
representation fair and adequate, to intervene
and present claims or defenses, or to

otherwise come into the action, or to be

excludéd from or included in the class;

(C) 3> imposeing: conditions on the representative

parties, class members, or on intervenors;

(D) %) requireing that the pleadings be amended to
eliminate ' therefrom ‘allegations as—to about

representation of absent persons, and that the

action proceed accordingly;
(B) 5 dealing with similar procedural matters.

(3) The—orders An order under. subdivision (d)(2) may be

combined with an. order under Rule 167 and may be altered

or amended as—may be—desirable—fromtime—to—time.

(e) Dismissal or and Compromise.

(1) Before a certification determination is made under
subdivision (c¢) (1) in an action in which persons sue [or
are sued] as representatives of a class, court approval

is required for any dismissal, compromise, or amendment
to delete class issues.

{2) An ciass action certified as a class action shall not be
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263

dismissed or compromised without the approval of the
court, and notice of +the a proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.

(3) A proposal to dismiss or compromise an action certified as

a class action may be referred to a magistrate judge or
a_ person specially appointed for an_ _independent
investigation and repor# to the court on the fairness of
the proposed dismissal or compromise. The expenses of
the investigation and report and the fees of a person
specially appointed shall be paid by the parties as
directed by the court.

f) Appeals. A court of appeals mav in its discretion permit an

appeal from an order of a district court granting or denying

application is made to it within ten days after entry of the
order. An appeal does not stay proceedings in the district
court unless the district judge or the court of appeals so

orders.

class action certification under this rule if
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Tentative Draft Rule 23 Note
page -1-

DRAFT ADVISORY COMMITTEE NOTE
- March, 1996

Class action practlce has flourished and matured under Rule 23
as it was amended in 1966. Subdivision (b) (1) continues to provide
a familiar anchor that secures the earlier and once-central roles
of class actions. Subdivision (b)(2) has cemented the role of
class actions in enforcing a wide array of civil rights claims, and
subdivision (b) (3) classes have become one of the central means of
protecting public interests through enforcement of large numbers of
small claims that would not support individual litigation. The
experience of more than three decades has shown the wisdom of those
who crafted the 1966 rule, in matters both foreseen and unforeseen.
Inevitably, this experience also has shown ways in which Rule 23
can be improved. These amendments will effect modest expansions in
the avallablllty of class actions in; some settings, and modest
restrictions in others. A new "opt-ln" 'class category is created
by subdivision (b)(4). Settlement problems are addressed, both by
confirming the propriety. of ' "settlement Classes" and by
strengthening the; procedures for reviewing proposed. settlements.
Changes are made in a number of ancillary procedures, 1nclud1ng the
notice requlrements. Many of these changes will bear on:the use of
class , actions ,as one of: the tools. avallable to : accomplish
aggregation of tort claims. ., . The Adv1SOry Committee  debated
extensively the question whether more adventurous changes should be
made to address the problems of managlﬂg mass tort lltlgatlon,
partlcUlarly the problems that arlse when a common course of
conduct causes 1njur1es that are dlspersed 1n time and space. At
the end, the Committee concluded that it Hs'too early to' ant1c1pate
the lessons that‘w1ll be learned: from‘theﬁcontlnurng and rapld
development of practlce in thls area. v

Styllstlc changes also havelbeen made. o ‘

At the request ?f the Adv1sory Comm1ttee, the Federal Judicial
Center undertook .an emplrlcal study desugned to illuminate the
general use of class actions not only in settings that capture
general attentlon but also in more. routine settlngs. The study is
published as T.E. Willging, L L. Hooper,‘ ‘and R.J. Niemic, An
Empirical Study of Class Actlons in Four Federal District Courts:
Final Report‘to the Adv1soryﬁComm1ttee on Civil Rules. (1996) . The
study provlded much useful 1nformatlon that has helped shape these
amendments.

Subdivision (a). Subdivision (a) is amended to empha51ze the"
opportunity to certify a class that addresses only specific claims,
defenses,‘or issues, an opportunlty that exists under the current
rule. ! The 'change, in conjunctlon with 'parallel changes in
subd1v1s1on (b)(3) and elsewhere in the rule, may make it easier to

‘r !

address mas tort problems through the class action device. One or

two common 1ssues may be certified for cdmmon dlsp051tlon, leaving

1nd1v1dual questlons for 1nd1v1dua1 litigation or for aggregation
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on some other basis — including aggregation by certification of
different, and probably smaller, classes.

Paragraph (4) 1is amended to. emphasize the fiduciary
respon51b111t1es of counsel and representative parties. 'The new
language is 1ntended only to provide a forceful reminder to court,
counsel, and representatlve partles that attorneys who undertake to
represent a class owe duties of profes51onal respon51b111ty to the
entire class’ and all members ‘of the class. It does‘not answer any
spec1flc questlon. ““rf : “ ’

Subd1v1s.7.on «{(b) .. Subdivision: (b)(2) is amended to make it
‘clear\that a defendant classlmay be: .certified in an action for
- injunctive or; declaratory relref agalnst the class. Several courts
havelresolved thexamblgultywd uthe 1966 language by permlttlng

certification. of ;defendant . classes. .. Defendant classes ' can be
useful, . but: par,:cular care must be - taken to ensure that the
;defendant
wconfllctS“”

wlnteres Wlth“other class members and’ actually prov1de

1ther burdens placed on. the class
hor 1mpede settlement by class
artlesa rather than ‘as - class

L}

b
iy R

‘(3) has beenJa nded rn several respects,‘ Some
e . | i B ‘ne the role 6 of ;class
;stlnctlon between the
ould support  individual
| C o} 1dual clalms that. would

not support 1ndlv1dual adjudlca‘lon. rrent attempts to adapt
Rule 23 to addressumhe problems that ' arlsehfrom torts that injure
many people‘are reflected 1n pa t in some of these changes, but
these’ attempts ﬁa not maﬁur to‘a‘“ognt that would ‘support
comprehenslve rulem ‘ “ ‘ Qs‘substantlally rev1sed
966, the 1 te 'stated: '"A “mass

: S, persons is ordlnarlly

e, of the llkelrhood that

, ectlng the 1nd1v1duals
és an actlon conducted
nerate in practice into
‘though it,.is clear that
suggestlpn, the |lessons
Eport detalledumass tort

o e q‘\ ]

‘1n d fferen waWS"

; chosen tO‘represent the“class ‘do not have 51gn1flcant~
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important roles of certification under subdivision (b) (3) has been
to facilitate the enforcement of valid claims for small amounts.
The median recovery figures reported by the Federal Judicial Center
study all were far below the level that would be required to
support individual 1litigation, unless perhaps in a small claims
court. This vital core, however, may branch into more troubling
settings. The mass tort cases frequently sweep into a class many
members whose individual claims would easily support individual
litigation, controlled by the class member. Ind1v1dual class
members may be seriously harmed by the loss of control. , Class
certification may be desired by defendants more than most plaintiff |
class members in such cases, and denial of certlflcatlon or careful
definition of +the class may be essential to protect many

plaintiffs. As one example, a defective product may have 1nf11cted
small property value losses on millions of consumers, reflectlng a
small risk of serlous injury, and also have caused serious personal
1njur1es to a. relatlvely small number of consumers.‘ , Class.
certlflcatlon may be approprlate as to. the property damage claims,
but not as to the personal injury clalms. .

In another dlrectlon, class certlflcatlon may be sought as to
1nd1v1dual clalms that would not support 1nd1v1dua1 lltlgatlon
because of 'a dlm prospect of prevalllng on the merlts.
Certlflcatlon in such a" 'cdse may 1mpose undue pressure on the
defendant'to settle.a Settlement pressure arises in part from the
expense oftdefendlng class 11tlgatlon. More 1mportant settlement
pressure reflects the fact" that often there 1s at least a,small
risk of 1051ng agalnst ‘a very”weak clarm. A claim that mlght
prevall in''one of " every " ten or twenty 1nd1v1dual actlons gathers
compelllng force: —-a:substantlal settlement value . —-when the small

probablllty of defeat 1s multlplled by the<amount of llablllty to

the entire’ classﬁfi‘ \
Ind1v1dual lltlgatlon may play. qulte a dlfferent role with
respect to class certlﬁlcatlonu Exploratlon of mass tort questlons
time and agaln”led experlenced lawyers to. offer the advice that it
is better © to. defer class lltlgatlon untll there has- been
substantial. experlence with actual trials'i and decisions in’
1nd1v1dual actlonssw Tbe need to wait’ untrl aljclags of claims has
become "mature"‘seems to. apply pecullarl‘@to clalms that at least
1nvolve hlghly unbertaln facts that . may come to be ' better
2 ‘ g law | ‘may make the fact
uncertalnty even mor dauntlng.; A cla;m that a w1de1y used medical
device has caused 'serious;side . effects, for example, may not be
fully understoodmfwr‘many years, after the flrst ;njurles are
claimed. Pre-n urlty class certlflcatlon runs the 'risk of
mistaken decision, whe dine he class. This risk may
be translated Lnt ﬂtlre‘lect ‘the uncertainty by
exacting far toof uch from the defbndant,or according far tob
little to the‘plar :
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Hpredomlnance. ‘One frequently dlscussed example lshprov1ded by‘

*necessary
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Item numbers have been added to emphasize the individual
importance of each of the three requirements enumerated 1n the
first paragraph of subdivision (b) (3). '

Item (i) has been amended to reflect the other changes that

‘jemphas1ze the availability of issues classes. The predomlnance of
‘law or fact questlons commoh | to the class is. measured only in

relation to 1nd1v1dual questlons that also are to be xesolved in
the‘ class action. Individual questlons that areM left for;
resolutlon out51de the class action are not. 1ncluded ln measurlng

certlflcatlon of issues of design’ defect, and general causation as

‘the’ only matters to‘ be resolved on 'a class ba51s,m_leav1ng‘

1nd1V1dual 1ssues of omparatlve fault, spec1f1cwcausatlon, and

in other proceedlngs. S ‘ e :;‘

i\; ' e N

(p)(3) class be;

‘ k eff [adjudlcatlo of the
controversy. The requ aementlthatﬁa class ‘be ‘'superior: to" other
1ned,_and th ‘uperlorltwalndlng —-made
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there is a significant risk that the insurance and assets of the
defendants may not be sufficient to fully satisfy all claims
grow1ng out of a common course of events. Even though many
individual plaintiffs would be better served by racing to secure
and enforce the earlier judgments that exhaust the available
assets, fairness may require aggregation in a way that marshals the
assets for equitable distribution. Bankruptcy proceedings may
prove a superior alternative, but the certification decision must
make a conscious choice about the best method of addressing the
apparent problem.

Item (111) has been added to the flndlngs required for class
certification, and is supplemented by the addition of new factor
(E) %¥) to the list of factors considered: in making the findings
required for certification. It addresses the concern that class
certlflcatlon may create an artificial and coercive settlement
value by aggregatlng weak claims. It also recognizes the prospect
that certification is likely to increase the stakes: substantially,
and thereby. increase the costs of the lltlgatlon. These' concerns
justify prellmlnary cons1deratlon of the probable merits of the
class c¢laims,- 1ssues, or defenses at the certification ;stage if
requested by a party opposing certification. If the partles prefer
to address the certification determination ‘without . reference to the
merlts however, the court should not 1mpose on them the potentlal
burdens‘ andw consequences entalled by even . a 'preliminary .
cons1derat10n of the merlts. o i ‘ -

{Ver51on 1} Taken to 1ts full .extent, these concerns mlght lead to
a requlrement that the«court balance the probable outcome on the
merits agalnst the cost and burdens of class lltlgatlon, 1nclud1ng
the' prbspect that settlembnt may be forced by ‘the smdll risk of a
1arge class recovery. Jv R 1balanc1ng test was. rejected however,
because of 1ts anc1llary consequences. It would be difficult to
resist demands 'for dlscovery to assist in demonstratlng the
probable outcome. The certlflcatlon hearlngmand determination,
already events ' of major s1gn1f1canceh, couldvxeas1ly become
overpowerlng events 1n‘the course of the litigation. 'Findings as
to probable outcome would‘affect settlement’ terms, and could easily
affect the strateglc posture of the case for purposes of summary
judgment and even trlal”w Probable success| findings: could have
collateral effects as well, affectlng a party's standing in the
flnancual communlty or,inflicting other harms. And a, probable
success balan01ng approach must 1nev1tably add con51derab1e delay
to the‘certlflcatlon process.

The "flrst look" approach adopted by item (iii) is calculated
to av01d the costs associated with balanc1ng the probable outcome
and costs of class 11t1gatlon. The court is required only to find
that the class clalms,;lssues, or defenses. "are not insubstantial
on the merits." This phrase is chosen in the: bellef that there is
a wide — although curious — gap between ' the hlgher possible
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requirement that the claims be substantial and the chosen
requirement that  they’' be not insubstantial. The finding is
addressed to the. strength of the claims "on the merits," not to the
dollar amount or other values that may be involved. . The purpose is
to weed out. claims:that can be shown to be weak ' by a curtailed
procedure ‘that does not require ' lengthy discovery or  other
prolonged. proceedlngs. Often.this determination will be supported
by precertlflcatlon motions to dismiss or for summary ‘judgment.

- Even: when it is not p0851b1e to resolve the class claims, ‘issues,
or defenses on motion, it may be possible ‘to conclude' that the-
claims, . 1ssues, or defenses are‘too,weak‘to justify, the costs of .
“certlflcatlon.l ‘:‘ “‘. ‘Hﬂ‘ I ;‘,‘wﬂﬁ‘ -

| : i’ B . o

{Vér51on 2}”These rlsks can be.. justlfled onlyrby aﬁmrellmlnary
finding. that the prospect .of. class| ‘success. is. suff1c1ent to‘justlfy
them; The prospect of. ‘success need not be a,probablllty
more.w What 1s requlred 1s that\the probablllty he :
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{{These paragraphs follow either Version 1 or Version 2.}}

It may happen that different parties appear, seeking to
represent the same class or overlapping classes. Or it may happen
that parties appear to request certification of a class for
purposes of a settlement that has been partly worked out, but not
yet completed. These and still other situations will compllcate
the task of integrating the prellmlnary appraisal of the merits
with the other proceedings required to determine the class~—

l‘certlflcatlon question. No single solution commends itself.. These

complications must be worked out according to the 01rcumstances of
each case.’ ,

N

One court's refusal to certify for want of a. suff1c1ent
prospect of class success is not binding by way of res ]udlcata if
another would-be representative appears to seek class certification
in the same court or some other court. The refusal to recognlze a
class defeats preclusion through the theories that :bind class
members. Even participation of the same lawyers ordlnarliy 1s not
sufficient to extend preclusion to a new party. ' The first
determination is nonetheless entitled to substantial respect, and
a 31gn1f1cantly stronger showing may properly be réquired tcwescape
the precedentlal effect of the initial refusal to certlfy.
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Yet -another problem, presented by some recent class-action:!

'
[l

“settlements, arises from efforts to resolve future claims that have!.’
'not 'yet matured to the point that would permit present individual'
‘enforcement.y A toxic agent, for example, may have touched a broad!
~universe, of persons.. Some have developed 'present: 1njur1es, most’

never Wlll .develop any . injury, and many will develop injuries at

some 1ndef1n1te tlme 1n the future.‘ Class actlonlsettlements, much‘
¥ an ‘

1s amendedw$o»em
| : ers to pursue their c1
her‘ han, the proposed class. often the altern

n .Vldual lltlgatlon, fully controlled}#y‘ h
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aggregation on some other basis, including certification of a
differently defined class that is not individually controlled by
all parties.

Factor has been amended in several
respects. Other 1litigation can be considered so long as it is
"related" and involves class members; there is no need to determine
whether the other litigation somehow concerns the same controversy.
The focus on other litigation "already commenced" is deleted,
permlttlng consideration of litigation without regard to the tlme
of filing in relation to the time of filing th 1

Factor 3}, has been amended to set the
difficulties of managing a class action in perspective.  If other
means of adjudlcatlon would create greater difficulties than class
adjudlcatlon for the judicial system as a whole — 1nc1ud1ng state
as well as federal courts —-certlflcatlon should not be defeated
by the dlfflcultles of managlng a class actlon.

Factor (E) has been added to subdivision (b)(3) to
complement the addition of new item (ii) and the addition of the
necessity element to item (iii)
The role of the probable success:of the class clalms, issues, or
defenses is- dlscussed with those 1tems. "

Factor (F) i has been added to subd1v1s1on (b) (3) to effect
a retrenchment i the use of class actions to aggregate trivial
1nd1v1dual clalms. . It bears on the item (iii) requirement that a
class actlon be . superlor to other available methods and necessary
3 for the fair and efficient
(adjudication] of the controversy. ' It permlts the court to deny
class certlflcatlon if the public interest in — -and the private
benefits of —-probable class relief do not justlfy the burdens of
class litigation. . This factor is. dlstlnct from the evaluation of
the probable outcome on the merits called for by item (ii) and

" (E) . . At the extreme, it WOUldm permlt denial of

factor

certificatio even on the assumptlon that the class p051tlon would
certainly prevail on the merits. ' - o
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429 Administration of factor (F) : requlres care and
430 sensitivity. Subdivision (b) (3) class actions have become an
431 important private means for supplementing public enforcement of the -
432  law. Legislation often provides explicit incentives for
433 enforcement by private attorneys—general (1nclud1ng qui tam
434 “prOVlSlonS), ‘attorney-fee recovery, minimum statutory penaltles,
435 ‘and treble damages. Class actions that aggregate many small
436 j1nd1v1dual claims and award "common-fund" attorney fees' serve the
437 sSame functlon. Class’ recoverles serve the 1mportant functlpns off
438 'depr1v1ng*wrongdoers of the frults of” thelr wrongswand deterrlngh
439 ‘ ievy,

other potentlal wrongdoers.
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with the public values of enforc1ng legal norms to justify the
costs, burdens, and. coercive effects of class actions that
otherwise satisfy Rule 23 requirements. If probable individual
relief is so slight as to be essentially trivial or meaningless,
however, the core justification of class enforcement fails. Only
public values can justify class certification. ©Public values do
not always provide sufficient justification. An assessment of
public values. can .properly include reconsideration of the probable
outcome on the merits made for purposes of item (ii) and factor
(E). ' If the prospect of success on the merlts is slight and the
value of any individual recovery is 1n51gn1f1cant certification

- can be, denled with little difficulty. But even a strong prospect

of success on the merits may not be sufficient to Jjustify
certification. It is no disrespect to the wvital social pollcles
embodled in much modern regulatory legislation. to recognize that
the effort to control hlghly complex private behav1or can outlaw
much behav1or that involves merely trivial or technlcal v1olatlons.;
Some “wrongdolng" represents nothlng worse than a wrong guess . about.
the- uncertaln requlrements ‘of amblguous law, yleldlng "galns" that,
could have! been won by sllghtly dlfferent conduct of no greater
soc1al value.l Dlsgorgement‘and deterrence in such 01rcumstances

wart' 1mportant publlc interests by

may be' unfair, and indeed may
dlscouraglng de51rable behav in, areas of legal 1ndeterm1nacy

Factor (G) is added to" resolve some, ' but by no means all,
of the questions at:have grown up around the use of "settlement
classes." Factor (G) bears only on (b)(3) classes. Among the
many questlons that 1t does not touch is. the questlon whether it is
approprlatejto rely on subd1t1s1on (b)(l) to certlfy a mandatory
non-opt-out ¢lass. when' present and prospectlve tort clalms are
llkely ‘to exceed‘the‘"llmlteﬁhfund" of ‘a defendant's assets and

insurance overage. ‘This pos31ble use of subd1v1s1on (b)(l)
presents dlfflcult issues’ thaﬁwQannot yet be‘resolved by a, new rule

prov151on. Subd1v151ons (c)(l)(A)(Z) and (e) also bear on
settlement classes.f ‘ ‘

A settlement class may. . be descrlbed as any class that is
certified only for purposes of settllng the claims of class members
on a class-w1de basis, not for litigation of their claims.™ The
certlflcatlon may be made before settlement efforts have even
begun, ‘as .settlement efforts proceed or after a proposed
settlement has been reached. @ o

Factor (G) makes it clear that a class may be certified
for purposes of settlement even though the court would not certify
the same class, or might not certify any class, for litigation. At
the same time, a- (b) (3) settlement|class continues to be controlled
by the prerequ1s1tes jof subd1v151on (a) and all of the requlrements
of subd1v151on (b)(3) The only! dlfference from certification for
lltlgatlon purposes is that‘ appllcatlon - of these Rule 23
requirements is affected by the differences between settlement and
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litigation. Choice-of-law difficulties, for example, may force
certification of many subclasses, or even defeat .any class

certlflcatlon, if claims are to be litigated. Settlement can be.

reached, however, on terms that . surmount  such difficulties. Many

~ other elementsﬂare affected as well. A single court may be able to
.. manage settlement when litigation. would require resort to many
. courts. . And, perhaps most important, ‘settlement may prove far:
.superior to: lltlgatlon in..devising comprehensive" solutions to
. large-scale problems that defy ready disposition, bywtradltlonal
“adversary litigation. Important and even; vitally important.
benefits may be prov1ded for, thoseuwho,‘know1ng of  the. class -
-settlement and. the opportunlty‘tohopt out prefer. to'partlclpate in-
_ the class judgment and avoid: the costs: of ‘individ

" For'all' the potentlal beneflts,m “@
| W l ‘ B

l‘dfby rewognlzlng the
easing the protectlons
‘ ‘A)(ll) requlres that
lement, class, members be

‘eﬂ}the terms‘
’ho ! the) i

spond by refusi j ‘ ”or”by cr ft mg the”settw
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s

"futures“
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Actualwnotlce in turn means more
>ut even if it is
sswmember by name. The
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settlement-class action only after receiving actual notice and a
reasonable opportunity to opt out of the judgment.

Although notice and the rlght to opt out provide the central
means of protectlng settlement class members, the court must take
partlcular care in applying some of Rule 23's requirements.
Definition of the class must be approached with care, 1lest the
attractions of settlement lead too easily to an over-broad
definition. Particular care should be taken to ensure that there
are no dlsabllng confllcts of interests among people who are urged
to form a single class. If the case presents facts or law that are
unsettled and that are 1likely to be 1litigated in individual
actlons, it may be better to postpone any class certification until
experience with individual actions yields sufficient information to
support a wise. settlement and effective review of the settlement.

When a (b)(3) settlement class seems premature, the same goals
may be served in part by formlng an opt—ln settlement: class under
subdivision (b)(4). An opt-in class will bind only those' whose
actual, part1c1patlon guarantees ;actual notice and voluntary choice.
The major dlfference,,lndeed is. that the opt-ln class provides
clear, assurance. of the same goals sought by requiring actual notice
and ]a right to opt out of a. (b)(3)" settlement-class judgment.
Other virtues of opt-ln classes are .discussed’ separately with
subd1v151on (b).(4). . ; I : |

Subd1v1s1on (b)(4) creates a new power to certlfy an opt—ln
class.l The opt-in class is 1dent1f1ed as a, means of permissive
joinder. Joinder under Rule 23’ may prove attractlve for a variety
of reasons. Certlflcatlon of an opt-in class may provide a ready
means of focus1ng jOlnder that avoids the: difficulties of more
dlffuse aggregatlon devlces. Reliance on.the: famlllar incidents of
Rule 23; can provide a,framework for: managlng the. action that need
not be relnvented w1th each new -attempt to ]Oln many partles.

Opt-ln classes may be a partlcularly attractlve means for
joining goUps of defendants.' There is 1ess need to. Worry about
adequate representatlon of class members Who have opted in, and
there ‘are far more effectlve means of redu01ng the burdens imposed
on the representatlve defendants.

Opt in '‘classes also may provide an attractive means of
addre551ng dlspersedlmass torts. The class can be defined to
resolve problems that'icould not be readlly resolved. w1thout the
consent that 'is establlshed by opting in and acceptlng the
definition. The law ' chosen to govern the dispute can be stated,
terms for compensatlng counsel announced, procedures establlshed
for resolving 1nd1v1dua1 questlons in the class action or by other
means, and so on. Questlons of power, over absent parties,
analogous to personal jurlsdlctlon questlons, are avoided. Claims
disposition procedures can .be established.' that: facilitate
settlement. ~Perhaps“most important an opt-in-‘class provides a
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means more effective than the now familiar opt-out class to sort
out those who prefer to pursue their claims in individual
litigation. Subdivision (b)(4) thus complements subdivision

(b)(3), providing - an alternative means of addressing dispersed mass

torts.” ,Although a ‘court should always consider the alternative of

certlflcatlon under (b)(3) in determining whether to certlfy a
class 'under (b) (4), certification under” (b)(4) is proper even in

c1rcumstances that also would’ support certification under (b) (3).

- The same is true as to certlflcatlon under., subd1v1s1on (b)(2),

“although there ! ‘are not 'likely to be many circumstances that support

:certlflcatlon 1s proper ‘under subdivision (b)(l), on the other

an opt- in class for 1njunct1ve or declaratory ‘rellef.q If

“ hand rellance should be placed on (b)(l), not (b)(4)

“‘

"opt—out class under (b)(3),y1

i The matters speclfled in: factors (A) through (E) bear on the
ch01ce l :

j'ay 1nf11ct minor injury
An opt-out class makes

As another example,
than anuopt-out class when

}qﬁnt;claSS.

among‘class
w1thstand

An opt-ln class may
confllcts’ than classes

tor may push toward reliance
‘to comblne subclasses of

L] ‘ ]
‘sﬂnﬁle‘ class _action.
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on ankbpt—l latte
apparently

bstantlal
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[
667 interests of our several judicial systems in bringing together
r“ 668 closely related disputes. These interests are served by an opt-in
L 669 class, however, only to the extent that individual 1litigants
670 . voluntarily take advantage of the invitation to join together. A
\ 671 (b)(4) class is a new permissive-joinder device that takes
{: 672 advantage of developed class-action procedures, not a means of
673 serving judicial interests 1n efficiency by expanding mandatory
674 joinder rules.
i 675 Paragraph 5 addresses class actions that seek to .combine
676 individual damages recoveries with class-based declaratory or
o 677 injunctive relief. It requires that damages claims be certified
} ' 678 under (b)(3) or (b)(4). Individual damages claims should be
[ 679 included in a mandatory class only if certification is approprlate
680 under (b)(1l). Proper certification under (b) (2) for declaratory or
~ 681 injunctive relief does. not ensure the appropriateness of: class
;ﬂ 682 treatment for damages clalms. That questlon must be. addressed
683 separately. :
{“ 684 Subd1v151on (c) . The requlrement that the court determine
L 685 whether ' to certify a class "as .soon as practlcable . after
686 commencement of an action" is deleted The notice prov1s1ons are
rﬂ 687 substantlally revised. Notice now is explicitly required in (b) (1)
! 688 and (b) (2) classes; not1ce in (b) (3) classes need not be directed
— 689 to all 1dent1f1able members of: the class if the cost is excessive
690 in relatlon to the generally small valuelof 1md1v1dual claims; and
~ 691 notlce in (b)(4) class is designed to accompllsh the purpose of
L. 692 1nv1t1ng jOlnder.‘ Other changes are made as well. ' Do,
- 693 The Federal Judicial Center study showed many cases in which
P 694 it was doubtful whether determination of the class-action questlon
|- 695 was made”as soon as practlcable after commencement of the action.
696 This result occurred even in dlstrlcts with local rules requlrlng
- 697 determlnatlon, within a spec1f1ed. perlod ‘The appearance may
&u 698 suggest ' only that practlcablllty 1tself is a. pragmatlc concept
699 permitting consideration' of all the factors that may support
- 700 deferral.of the certification de01saon. If the rule is applied to
| 701 require determination "when" mractlcable, it does no harm. The
b 702 requirement is deleted, however to support implementati f other
703 ; . ir ‘ ; 5
" 704
&N 705
706
o= 707
[ 708 .
! 709 je’
710 :
& 711 ‘ If related ‘litigation is approaching
LM 712 maturity, indeed, there may be. pos1t1ve reasons for deferring the
713 class determlnatlon pendlng developments in the related lltlgatlon.
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Subdivision (c)(1)(A) requires that the order certifying a

(b) (3) class, not. the "notice alone, state when and" how class:
- members can opt out. .It does not address the questions that may .
.arise when settlement occurs after. expiration of the initial period

for requesting exclusion, or when the class includes members who,

~wbecause not yet injured at the time of certification or settlement
.do. not ' become aware :.of’ thelr membershlp in the- class until the‘

action has been settled. The court has power to condition approval
of a settlement on adoptlon of terms that permlt class members, to
opt out’ of the settlement * This power should: be exerc1sed with
restralnt however, because the partles must be allowed to decllne

the condltlon and the prospect of exten51ve exclu51onshmay eas1ly‘

defeat any settlement.‘”

"i
"y

o The order certlfyang ‘a“(b)(4) opt—in class may statei
~cond1tlonSI¢hatmmust ‘be accepted ‘by:' those! who opt to’ 001n the‘
class. - The‘condltlons may, icontrol not only procedures for‘managlng;

the action but also such matters as the law chosen t&'‘govern
decision. The power to require contrlbutlon by class members to
lltlgatlon expenses is* n‘t

[
3

Subparagraph (B‘«pe mits alteratlon orLamendment of“an order

granting or denylngmclass certlflcatlon at\ahy tlme'before final
judgment. This! changevaV01ds ahy poss1ble amblgulty in the earller'

reference tor‘"thew d c151on on )
determlnatlon‘ofHllabllmty; for example, proceedlngs to deflne the
remedy may demonstrate t

[

‘“a flnal judgment should
”H reform lltdgatlon.
Proceedlngs‘ rece'.a \e . dec mayhgenerata’several
occasaons fo Elna :Haﬂ‘LLj, pe ufw_]mllhew1se may dem

nInnall casesﬁ the order

should have prlde of

too (
be adjusted,"n
“ﬂbuﬂ in;most cases the

eLec# e%

i

clus;o ﬁfrom>a

W”N o

from jany. s

ﬂ

J : :’p‘\“ AN + ! ) i*‘ ' ‘l\H‘ ‘. »
‘mhe pro:ls hat requdre co‘sd‘;ratloﬁgof the, merits 1in

determlnlng‘whether‘to'Certlf& a (b)(3) class may show a strong

Med separately to. empah51ze<th1swfeature\
of opt—ln classes, a matter th‘t may be, partlcularly 1mportant when-
~a’ defendant class 1s certlfle ‘under (b)(4) | !

ldeflnlng appeabllltymp
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t”lawyers conductlng T
WOrry about the eff
‘direct’ awreasonable effort to make

under new subd1v151on
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probability that a plaintiff class will win on the merits. In such
circumstances, subdivision (c)(2) (A) authorizes the court to order
that a defendant advance part or all of the expense of notlfylng
the class.

Item (i) adopts a functlonal notice requirement for (b) (1) and
(b) (2) class actions. " Notice 'should be directed to all
identifiable members of the class in circumstances that support
individual notice without substantial burden. If a party addresses
regular. communications to class members for other purposes, for
example, it may be easy'to include the class notice with a routine
mailing. If substantial burdens would be 1mposed by an effort to
reach all class members, however, the means. of notice can be
adjusted so long as notice is calculated to reach a sufficient
number of class members to ensure the opportunlty to protect class
interests .in the rquestions. of certification and adequate
representation. The notice requirement is less exactlng than the
notlce requlrement for (b)(3) actlons because there is no right to
opt out of 'a (b) (1) 'or (b) (2) class. If a (b)(3) class is
certified 1n conjunctlon with a (b)(2) action accordlng to the
requlrements of 'subdivision (b)(5), the notlce requlrements for a
(b)'(3) action must be satlsfled as to the (b)(3) class.

Item (ii) contlnues the prov151ons for notlce in a (b) (3)
class actlon.f‘ The prov151ons for notlce ‘of 'the right to be
excluded and, of the potentlal consequences ochIass‘membershlp are
shlfted to ‘the body of subparagraph (A) A new provision is added,
allowing notice to be Timited to ahsampllng of class‘members if the
cost of notice to all members is excessive in rélatlon to the

generally small value: of 1nd1V1dua clalms. fThe sample should be
designed to 'ensure, adequate opportunlty forWsupErv1s1on of class
representatlves and class counsel.g L . “M s
‘ : il
ce ‘é’ystem for (b) (4)
he:'p urpose of inviting
1 ‘ %“may' be“‘addressed. to
ed lltléatlon.‘ﬂﬂl gough‘ e icourt need not
of ' thd judgment n nonpartdes, it should
Uthe oppw tunﬂthlto partlclpate

f\
,\_‘m;‘;_‘ o n \ :H

. Item (111) provldes a flgxrble,Jn
classes. ' Notice should be - adaptéd o

wsome‘uclrcumstahc

[

practachly‘avallable
|
Subd1Vﬂ51on (c)

spe01f1“s thel effect

\m
i ' i,v
[

‘ 1ncludes a newm subparagraph (C). that
the judgment 1n an opt—ln class certified
(4o 1;1 |

Subd1v151on (cm“ fis amended to p ’vide that the "numeros1ty"
requlrement of subd1v1s1on (a)(l) need‘ ot‘be satlsfhed as to each
of multiple classes or subclasses. The court is free to choose
betweenhthe‘advantages of small subclasses and the advantages of
requiring 1nd1v1dual jOlnder of a small number of people who have

dlstlnctlve 1nterests.‘
1 !
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Subdivision (d).. Only modest changes, generally styllstlc, are
made in subdivision (d).

Paragraph (1) is new. It confirms the general practlce found
by the Federal Judicial Center: courts frequently rule on motions
under , Rules. 12 and 56 before: determining whether to certify a

‘class., Some courts have feared that this practice might wiolate:
. the former requirement that a class determlnatlon be made; as soon’

as practlcable after the action: is filed. - Elimination.of that

~requ1rement should banish any; doubt but this paragraph is added to

remind courts and partles ‘of thlS helpful practlce. v l«

g Paragraph (2) is adjusted to' 1nclude notlce of matters
affectlng opt—ln classes, and to conflrm the potentlally useful

Apractlce oflprov1d ”glnotlce of refusal to certlfy a class.

SublelSlon (e)

Paragraph‘ (1) requlres court approval of any dlsmlssal
compromlse, or deletlon‘of class 1ssues attempted‘before a class

Whe 1nterests of

nonrepresentatlve class menbers who may hape}rel ed.. on thewpendlng'

SO

actlon‘and the proposed representatlon.“‘

‘ rnt oéutory appeal provision is
adopted under the power confen’edvby 2§ U. ch §Hl292(e) Appeal
from an order”grantlng or denying clas”‘certlflcatlon is. permltted

in the sole dlscretlon of the court of appeals, No other type of

(£) o fM"permlss1ve

o

o

~—

]

7

]

RS

%f?

N

544
NN

)

1
[

-

L

o

——

r

]

f

7

rﬁ.
p

S

NS RS S B N B A

4
[

£}



LANNE B S N A B S B

S

s I

7

1 3

Ty

i

3

T

U A A

AT TR T 2

853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894

895
896
897
898
899
900

i

Draft Rule 23 Note
March, 1996
page -19-

Rule 23 order is covered by this provision. It is designed on the

. model of § 1292(b), relying in many ways on the jurisprudence that

has developed around § 1292 (b) to reduce the potential costs of
interlocutory appeals hii L3t

ex i 23 g At
the same time, subdivision (f) departs from two.
sighificant ways. It does not require that the district court

certify the certification ruling for appeal, although the district
court often can assist the parties and court of appeals by offering
advice on the desirability of appeal. And it does not include the
potentially limiting requirements of § 1292(b) that the district
court order "involve[] a controlling question of law as to which
there is substantial ground for difference of opinion and that an
immediate appeal from the order may materially advance the ultimate
termination of the litigation." These differences warrant modest
differences in the procedure for seeking permission to appeal from

the court of. appeals. Appellate Rule 5.1 has been modified to
provide the appropriate procedure. ;

Only a modest expansion of the opportunity for perﬁissive
interlocutory' appeal is intended. Permission to appeal should be
granted with great restraint. The. Federal Judicial Center study
supports the view' that many suits with class action allegations
present familiar and almost routine issues that are no more worthy
of immediate appeal than many other interlocutory rulings. Yet
several concerns justify some expansion of present opportunities to
appeal. An order denying certification may confront the plaintiff
with a situation in which the only sure path to appellate review is
by proceeding to final judgment on the merits '‘of an individual
claim that, st i lone, is far smaller than the costs of
litigation. 1% '

order granting certification, on the other hand, may force a
defendant to settle rather than incur the costs of defending a
class action and run the risk of potentially ruinous liability.
These concerns can be met at low cost by establishing in the court
of appeals a discretionary power to grant interlocutory review in
cases that show appeal-worthy certification issues.

\

The expansion of appeal opportunities effected by subdivision
(f) is indeed modest. Court of appeals discretion is as broad as
under § 1292(b). Permission to appeal may be granted or denied on
the basis of any consideration that the court of appeals finds
persuasive. Permission is most likely to be granted when the
certification decision turns on a novel or unsettled question of
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-law. Such questlons are most likely to arise during the early

years of experience with new class-action provisions as they may be
adopted into Rule 23 or enacted by legislation. -Permission almost

always will be denied. when the certification decision turns on

case SpelelC matters of fact' and district court dlscretlon.

The district court,. hav1ng worked through the certlflcatlon‘
dec151on, often will be able to provide cogent. adv1ce on the.
factors that bear on, the decision whether to permit appeal. This -
adv1ce can be partlcularly valuable if the certlflcatlon de0151on“

is. tentatlve. Even as to a firm. certification: de01s1on, a

statement of reasons bear;ng on. the probable beneflts andpcosts of..
lmmed;ate appeal can help focus the court of appeals dec1slon, and '
‘may persuade the dlsapp01nted party that an attempt to appea" would .

be frultless.‘

' \

qulckly 1n maklng the prellmlnary determlnatlon”Whether toﬂ
Permlsslon to appealwmdoes .not  stay trial court
‘should ‘be soub t, gir from the trlal court.
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Draft Rule Without "Necessary" Element in (b)(3)

This version deletes the new (b)(3) requirement that a court
find that class certification is necessary for the fair and
efficient adjudication of the controversy.

It retains the proposed new "factor (A)." This factor is
intended to serve much the same function as the requirement that
certification be necessary, without the confusion that the first
drafting has engendered. The purpose 1is to discourage
certification of classes that include members whose claims would
support meaningful individual litigation. The alternative versions
of the Committee Note suggest that it is easier to explain this
purpose as a "need" factor.
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Rule 23. Class Actions ('"Necessary" Deleted)

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all omly if_— with

respect to the claims, defenses, or issues certified for class

action treatment —

(1) the ctass—is members are so numerous that joinder of all
members is impracticables;

(2) there are‘questions of law or fact common to the classy;

(3) the—ciaims—or—defenses—cf4the—representative—parties—are
typicatl—of—the—ciaims—or—defenses the representative

parties' positions typify those of the class+; and

(4) the representative parties and their attorneys will fairly

and adequately discharge the fiduciary duty to protect
the interests of the all persons while members of the
class i

(b) €lass—ActionsMaintainable When Class Actions May be Certified.

An action may be maintained certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or'varying adjudications with respect
to individual members of the class wirteh that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications with'respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members
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not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) the—party—opposrng—the—c1ass—has—acted—or—refused—to—act

mak:ng—appropr:ate flnal 1njunct1ve or geclaratory rellef

: g _‘u_l_os__appr_on.lll_al:e
w1th respect to the class as a whole, or

the court finds (i) that‘the questions»of law or fact
common to the certlfled. class members—ﬂaf—ﬂﬁme—ﬂ:tass
predominate over any— 1nd1v1dual questlons affecting—onty

tn&rwnknﬁrmmm&ers 1ncluded in the class action, J(ii)
that a class action 1s superlor to ~other available

methods for the falr ~and efflclent adjudication
d159051t10n of the controversy, and-— if such a finding
is requested by a party opposing certification of a class
— (iii) that {the class claims, issues, or defenses are

issues, or defenses is sufficient to justify the costs
and burdens 1mposed. by certlflcat;og} The matters
pertlnent to the these flndlngs 1nclude"

(A) the need for class certification to accomplish’

effective enforcement of individual claims;

{B) the 4nterestof members—of—theclass—inindividuaiiy

bUllb.L U.L.L.Lll.\j Lllc ML chbub.LU].l. UL \.IG.L <liot U.L

practical ability of ;nd1v1dual class members to
pursue their claims without class certification and
their interests malntalnlng or defending
separate actlons;

(C) the extent, and nature, and maturity of any related
litigation coneerning——ther—1xnﬂﬂnﬂnaﬁﬂr——aiready

commenced—byor—against invoiving class members of
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the—ciass;

(D) the desirability or—undesirabitity of concentrating
‘the litigation of—the—ciaims in the particular
forum;

(E) the likely difficulties iikely—to—be—encountered—in
the—management—of in managing a class action that

will be avoided or significantly reduced if the

controversy is adjudicated by other available

means;

(F) thé probable success on the merits of the class

claims, issues, or defenses;

G) whether the public interest in — and the private

benefits of — the probable relief to individual

class members justify the burdens of _ the
litigation; and |

(H) the opportunity to settle on a class basis claims

thét“¢ould not be litigated on a class basis or

coﬁldﬁnot_be litigated by [or against?] a class as

compréhensive as the settlement class; or

the court finds ‘that permissive joinder should be

accomplished‘by allowing putative members to elect to be

included in a class. The matters pertinent to this

findingiwill ordinarily includé:

(A) the nature of the controversy and the relief sought;

{B) the extent and nature of the members' injuries or
liability;

{C) potential conflicts of interest among members:

{D) the interest of the party opposing the class in

securing a final and consistent resolution of the

3
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matters in controversy; and .

B the inefficienc or _impracticalit of separate

actions to resclve the controversy; or

{(5) the court finds that a class ceftified under subdivision
(b) (2) should be joined with claims for individual

damages that are certified .as a class action under
subdivision (b)(3) or (b)(4).

(c) Determihation:hy Order\ﬁhether élassVAdtion to Be Maintained
certified; Notice and Membership in Class; Judgment; aActions
€onducted—Partialtly as—€lass—Actions Multiple Classes and
Subclasses.

(1)ﬂErsaon—as—practicabierafter—the—c0mmencement—of—an~action

cr——amended—&nﬂ&nﬁr—the—1ﬁa:ision—1nr—the—ﬂmerit57 When

persons sue oOr are sued as representatlves of a class,
the court shall determlne b ord whether and with

respect to what claims, defenses, or issues the action
? be certified as a class action.

{(A) An_order ceftifying a class action must describe the
class. When a class is certified under subdivision
(b)(3), the order must sﬁg;g when and _how
[putatiﬁe] members (i) may elect to be excluded
from the class, and (ii) if the class is certified
only for settlement, may elect to be excluded from
any settlement approved by the court under
subdivision (e). When a class is certified under
subdivision (b)(4), the order must state when, how.
and under what conditions [pﬁtétive] members may
elect to be included in the class; the conditions

of inclusion may include a requirement that class
4
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members bear a fair share of litigation expenses

incurred by the representative parties.

An order under this subdivision may be [is]

cbnditional, and may be altered or amended before

the¥degision40h—thé—merits final judgment.

(2) (A) When ordering certification of a class action under

this rule, the court shall direct that appropriate
notice be. given to. the class. The notice must
conc1selyland clearly‘describg the nature of the
action, the 'claimé, issues, or defenses with
respect tb which the class has been certified, the
riéhtfrto:”elect to be excluded from a class
certified under suBaivision‘fb)(3), the right to
elect to be included in a class certified under
subd1v151on (b) (4), and the potential consequences

of class membershl The court ma order a

defendant to advance : £ the expense of

not1fv1nq é nlalntlff class 1f under subdivision

(b)(3)(E) the court flnds a_strong probability

thqt the class will win on the merits.]

(i) ITn any class action certified under subdivision

b)(1) or (2 the court shall direct a means
of notice calculated to reach a suffic‘ient

number of class members to provide effective

opportunity for challenges to the class

certification or representation and for

supervision of class representatives and class
counsel by other class members.

(ii) In any class action maintaimed certified under
subdivision (b)(3), the court shall direct to
the members of the class the best notice

practicable under the circumstances, including

5
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individual notice to all members who can be
identified. through reasonable effort[, “put

individual notice may be linmited to a sampling'

of class members 1f the cost of 1nd1v1dua1

1

any member

‘exclusion may, if the

deslres, em;er‘an appearance through
it il

S N
counsel v
(iii) In anv” class' acticn certified under

subd1v1s1on (ﬂd(4[}‘the court shall direct a
meags_gﬁ_gg;;ge calculated to _acconmplish the

purposes of certlflcatlon.

b

b e»u‘ Vo

(3) Whether or not fanrahle?tc the class,

(a) The judgment in an action maintained certified as a
class action under subdivision (b) (1) or <br (2)7
whether—for——notTffavoratﬂxr—txr—tha——ciaSST shall
include and describe those whom the court finds to

be members of the class+;

i_l The judgment in an action meintained certified as a
class action under subdivision (b) (3) 7—whether—or
notf—favorabie—ﬁ:r—timr—ciass— shall include and
specify or - describe those to whom the notice
provided in subdivision (c)(2)(A) (ii) was directed,
and who have not requested exclusion, and whom the
court finds to be members of the class<; and
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(C) The judgment in an' action certified as a class
action under subdivision (b)(4) shall include all
those who elected to be included in the class and
who were not earlier dismissed from the class.

(4) When—appropriate—(&> An action may be brought—or

marintained certified as a class action —

(A) with respect to particular claims, defenses, or

issues; or

(B) =z—class—may—be—divided—into—subclasses—and—each
subciass—treated—as—a—cia557~and—the~provisicns—of
accordingly by or against multiple classes or

subclasses, which need not satisfy the requirement
of subdivision (a)(1).

(d) Orders in Conduct of Class Actions. Fn—the—conduct—of—actions
I eeh—tho 3 Fres—t] l 3 ot

orders:

1) Before determining whether to certi a class the court

nmay decide a motion made by any party under Rules 12 or
56 if the court concludes that decision\will promote the

fair and efficient adjudication of the controversv and

will not cause undue delay.

2) As a class action progresses. the cou may make orders
that:

{A) +Fr determineing the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the presentingatiom—of evidence
Or argument;

(B) (27 requireinsg, for~the—pr6tection—of to protect the

members of the class or otherwise for the fair

7
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234
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237

238

239
240
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244

conduct of the action, that notice be—directed to
some or all of—tihre members of:

a (i)}refugal to certifi a class;

RSN

(ii) any step in the action; 7or—of
(iii) the proposed extent of the judgment; 7 or of

{iv) the members' opportunity of—the—members to
signify whether they consider the
representation fair and adequate, to intervene
and present claims or defenses, ©or *to
otherwise come into the action, or to be
excluded from or included in the class;

(C) 3 imposeiny conditions on the representative

parties, class members, or on intervenors;

(D) 4> requireing that the pleadings be amended to
eliminate +therefrom allegations as—to about
representation of absent persons,' and that the

action proceed accordingly;

(E) 5> dealing with similar procedural matters.

(3) The—orders An order under ‘subdivision (d)(2) may be

combined with an order under Rule 167 and may be altered

or amended as—maybe—desirable—from—time—to—time.

(e) Dismissal or and Compromise.

(1)

Before a certification determination is made under

subdivision (¢) (1) in an action in which persons sue [or
are sued] as representatives of a class, court approval

is reguired for any dismissal, compromise, or amendment

to delete class issues.

(2) An crass'action certified as a class action shall not be
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dismissed or compromised without the approval of the
court, and notice of +the a proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.

3) A proposal to dismiss or compromise ion certified as
a class action may be referred to a magistrate judge or
a _person specially appointed for an _independent

investigation and report to the court on the fairness of

the proposed dismissal or compromise. The expenses of
the investigation and report and the fees of a person

specially appointed shall be paid by the parties as
directed by the court.

(f) Appeals. A court of appeals mav in its discretion permit an
appeal from an order of a district court granting or denving

application is made to it within ten days after entry of the

order. An appeal does not stav proceedings in the district

court unless the district judge or the court of appeals so
orders. _
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Draft Reducing Role of Probable Success

The November draft of (b)(3) included two alternative versions
of a requirement that — if requested by the party opposing the
class — the court make findings as to the probable success on the
merits of the class claims, issues, or defenses. Although this
element was intended to make it more difficult to maintain class
actions, it has caused anguish among defendants. A preliminary
inquiry into the merits is feared on several grounds.

The most easily demonstrated concern is that a preliminary
inquiry into the merits will prolong the class certification
process and add great cost. Certification proponents will make
persuasive demands to be allowed preliminary discovery on the
merits, and these demands will be difficult to resist.

A second concern is that no matter how modest the finding is,
any preliminary reference to the merits will cast a heavy pall on
subsequent proceedings. The pressure to settle, already increased
drastically by certification, will be augmented exponentially.
Consideration of disputed pretrial matters, including not only
summary Jjudgment but the scope and terms of discovery, will be
affected. )

A third concern is that any judicial imprimatur on the class
claim will exacerbate the collateral effects of the litigation.
The effects may be as concrete as stock-market values or as
ephemeral as public relations concerns, but they are real and often
vitally important.

These concerns are reflected in this draft in several ways.
The finding on the merits embodied by item (iii) in the November
(b)(3) draft is eliminated. Factor (F), referring to probable
success on the merits, is redlined, indicating possible deletion.

If these deletions are made, it remains possible to provide
for some preliminary consideration of the merits in ways designed
to reduce the costs of the consideration. One way would be to
require particularized pleading of all elements of all class
claims, as proposed by Sheila L. Birnbaum. Another would be to
address these issues in the portion of the Note addressed to
consideration of the balance between the probable individual relief
and the costs and burdens of class litigation.

A revised Note, attached to what now is Factor (G), might read
something like this:

In an appropriate case, assessment of the probable relief to
individual class members can go beyond consideration of the relief
likely to be awarded should the class win a complete victory. The
probability of class success also can be considered if there are
strong reasons to doubt success. It is appropriate to consider the
probability of success only if the appraisal can be made without
extended proceedings and without prejudicing subsequent



proceedings. This factor should not become the occasion for
extensive discovery that otherwise would not be justified at this
stage of the :litigation. Neither should reliance this factor be
expressed in terms that threaten to increase the influence that a
certification decision inevitably has - on . other pretrial
proceedings, trial, or settlement.: no - ‘ S
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Rule 23. ‘Class Actions (Probable Success Reduced).

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all onty if — with

respect to the claims, defenses, or issues certified for class
action treatment —

(1) the ctass—is members are so numerous that joinder of all

meimbers is impracticable;;

(2)‘there are qﬁestions of law or fact common to the classy;

(3) theciaims—or—defenses—of-therepresentativeparties—are
typicat—of—the—clxims—or—defenses the representative
parties'! positions typify those of the class;; and

(4) the representative parties and their attorneys will fairly

and adequately discharge the fiduciary duty to protect
- the interests of the all persons while members of the
class i} 3

(b) €iass—Actions Maintainable When Class Actions May be Certified.

An action may be maintained certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition: "

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

() inconsistent or varying adjudications with respect
to individual members of the class wirich that would
establish incompatible standards of conduct for the
party opposing the class, or '

(B) adjudications with respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members
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46

47
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49
50
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52

53
54
55
56

57
58
59

not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) theparty opposing—the—class—has—acted—orrefused—to—act

onf1nﬂﬂnmi5Tgeneraify—appi:cabie—ﬁxrﬁﬂnr—ciassr—thereby
makiggfappropriatewfinal injunctive or declaratory relief
or—corresponding—decltaratory retief may be appropriate

with respect to the class as a whole; or

(3) the court finds (i) that thée questions of law or fact

common to the certified class members——of—~the——ciass

predominate over any— individual quéstions affectihg—oniy
individuat-members included in the class action, and (ii)
that a class action is. superior to other available

methods for the fair and efficient

adjudication disposition of the controversy. The
matters pertinent to the these findings include:

(a) the need for class certification to. accomplish
effective enforcement of individual claims;

(B) the interest—of members—of—theclass—in—individuatty
controtting——the—prosecutiomr—or—defense——of
practical ability of individual class members to
pursue their élaims without class certification and
their interests in maintaining or defending

separate actions;

(C) the extent, and nature, and maturity of any related

litigation concerming—the——controversy —aiready

- commenced—by-or—agxinst involving class members of
the—ciass; ’

(D) the desirability or—undesirability of concentrating
the 1litigation of—the—claims in the particular

forum;
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(E) the likely difficulties itke&y—to—be—encountered—tn

the—management—of in managing a class action that

will be avoided or significantly reduced if the
controvers adjudicated other available

means;

whether the public interest in — and the private

benefits of — the probable reli to individual
class members _justify the burdens of class
litigation; and & |

(H) the opportunity to settle on a class basis claims

that could not be litigated on _a class basis or

could not be 11t1gated by [or aga1nst°] a _class as

comprehen51ve as the settlement class; o

(4) the court finds that permissive joinder should be
accompLieged by allowing putative members to elect to be
included in a class. The matters pertinent to this
finding will ordinarily ihclude:

A) the naxu e of the controversy and the relief sought;

(B) the extent and nature of the members' injuries or
liability;

(C) potential conflicts of interest among members;

(D) the interest of the party opposing the class in
securing a final and consistent resolution of the
matters in controversy; and

the inefficienc or impracticalit of separate
actions to resolve the controversy: or

(5) the court finds that a class certified‘under subdivision

3
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{(b) (2 should be djoined with claj for individual

damages that are certified as a class action under
subdivision (b)(3) or (b)(4).

(c) Determination by Order'ﬁieﬁher Class Action to Be Maintained

Certified; Notice and Membership in Class; Judgment; Actions
eonﬁucte&—fart:aify*ts—eiass—%cttcns M t le Classes and

Subclasses.

ot

(1) As—soonmas—practicablte—after—the—commencement—of—amaction

persons sue or are sued as representatives of a class,
the court shall determi—ne“ by order _whether and with
respect to_what. clalmsI defenses, or issues the action

- be cert;fled as'a class action.

(A) An order certifying a class action must describe the

class. When a class is certified under subdivision
(b) (3), the order must state when and how

[putative] members ii)‘may elect to be excluded
from the class, and (ii) if the class is certified
only for settlement, may elect to be excluded from
any settlement = approved by the court under

subdivision (e). When a class is certified unde
subdivision (b) (4 the order st state when, how

and under what conditions [putative] members may
elect to be included in the class; the conditions
of inclusion may include a requirement that class
members bear a fair share of litigation expenses
incurred by the representative parties.

(B) An order under  this subdivision may be [is]
conditional, and may be altered or amended before
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the—decisiononthemerits final judgment.

(2) (a) When ordering certification of a class action under

this rule, the court shall direct that appropriate
notlce be glven to the class. The notice must

concisely and clearly descrlbe the nature of the
action, the claims issues, or defenses with

respect to Wthh the class has been certified, the
rlght to elect to‘ be‘ excluded from class

(b)(3)(E), the court flnds a stronq"probabllltv
that the class will W1n on 'the merits.]

i) In any class actlon certlfled under subdivision
b »1 or the court S 1l direct a means

of notice calculated. to reach a_sufficient
number of class members to provide effective
opportunlty f challegg to the class
certification or r‘%;esgntation and for

supervision of class representatives and class
counsel by other class members.

L;;LIn any class act;on ma:ntatned certified under
subd1v1510n (b) (3), the court shall direct to
the members of the class the best notice
practicable under the clrcumstances, including
‘1nd1v1dual notice to all members who can be
identified through reasonable effort[, but

individual notice may be limited to a sampling
of class members if the cost of individual

notice is excessive in relation to the

5
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generally small value of individual members'

claims.] The notice shall advise each member
' that <{&)—the—court—witi—exciude—the—member

=t ’ any mnember
who does not request exclu51on may, if the

mefber deslres“”enter an appearance through

counsel.

iii In__any  class action. certified under

subdivisioh (b) (4), the court shall direct a

means of notice calculated to accomplish the
purposes of certification.

(3) Whether or not favorable to the ciass

1_1 The judgment in an action mxintained certified as a
class action under sublelslon (b) (1) or by (2)7
whethem~—ar——not——favorabie——trr-the——ciass— shall
1nc1ude and descrlbe those whom the court finds to
be members of the ClaSSTi‘

{B) The judgment in an action maxintained certified as a
class action under subdivision (b) (3);—whether—or
not—favorabte—to—the—ctass; shall include and
specify or describe those to whom the notice
prov1ded in subd1v151on (c) (2)(A) (ii) was directed,
and who have not requested exclusion, and whom the
court flnds to be members of the class+; and

c The Jjudgment in an action certified as a class

action under subdivision (b)(4) shall include all

those who elected to be included in the class and

who were not earlier dismissed from the class.
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(4) ¥Whenr—appropriate—<(&) An action may be brought—or
mxintained certified as a class action —

(A) with respect to particular claims, defenses, or

issues; or

(B) e : i ched—trrt bei 3 :
el I ed 3 i i .. .
b 3 bt : , 3 3 Fied
accordingty by or against multiple classes or
subclasses, which need not satisfy the requirement

of subdivision (a)(1). |

(d) orders in Conduct of Class Actions. ¥n—the—comduct—ofactions
l 1-1 li- 3 3‘-‘ n l] : l i » |
orderss ‘

(1) Before determining whether to certify a class the court
may decide a motion made by any party under Rules 12 or
56 if the coﬁrt concludes that decision will promote the

fair and efficient adjudication of the controversy and
will not cause undue delay.

2) As a class action progresses, the court mav make orders
that:

{A) +I)r determineing the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the presentingatiomof evidence
or argument;

AB) 2y requireiny, for—the—protectiﬁn—of to protect the
members of the class or otherwise for the fair
conduct of the action, that notice be—directed to
some or all of—the members of:

(i) refusal to certify a class;
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229
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233
234
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236
237

238
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240
241
242

(ii) any step in the action; s—or—of
"{iii) the proposed extent of the judgment; 5+ or of

{iv) the members' opportunity of—the—members to
signify whether tﬁéyv" consider the
representation fair and adequate, to intervene
and present claims.  or defenses, or to

otherwise come into the action, or to be

excluded‘from or included in_the class;

(C) -3) imposeing conditions on the representative
parties, class members, or on intervenors;

{D) %) requireing that the pleadings be amended to

| eliminate therefrom aliégations as—to about

representation of absent persons, and that the
action proceed accordingly;

(E) 5r dealing with similar procedural matters.

(3) The—orders An order under subdivision (d)(2) may be

combined with an order under Rule 167 and may be altered

or amended asmay be—desirable—fromtime—to—time.

(e) Dismissal or and Compromise.

(1) Before a certification determinatijon is made under
subdivision (c) (1) in an action in which persons sue [or
are sued] as representatives of a class, court approval
is required for any dismissal, compromise, or amendment

to delete class issues.

{2) An class action certified as a. class action shall not be
dismissed or compromised without the approval of the
court, and notice "of +the a proposed dismissal or
compromise shall be givep to all members of the class in

such manner as the court directs.
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(3) A proposal to dismiss or compromise an action certified as
a class action may be referred to a magistrate judge or
a__person specially appointed for an independent
investigation and report to the court on the fairness of
the proposed dismissal or compromise. The expenses of
the investigation and report and the fees of a person

specially appointed shall be paid by the parties as

directed by the court.

f) Appeals. A court of appeals may in its discretion permit an
appeal from an order of a district court granting or denying

application is made to it within ten days after entry of the
order. An appeal does not stay proceedings in the district

court unless the district judge or the court of appeals so
orders.
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Draft Rule Deleting Public Values from (b)(3)

This version deletes consideration of the public interest from
the "just ain’ t worth it" calculation of subdivision (b)(3) Factor

(G).

The concerns that bear on this question were explored at the
November meeting.

The arguments for considering public interest are
straightforward. Rule 23(b)(3) has become an important means of
enforcing the policies that underlie nuch contemporary social
legislation. Public enforcement agencies frequently lack the
resources necessary to achieve desirable levels of enforcement.
Without class actions, wrongdoers can profit from their violations.
Small injuries may be inflicted on thousands or even millions of
people, who individually have no effective means of redress. If a
court is to be authorized to consider the perhaps trivial nature of
the individual recovery that may be effected by a class victory on
the merits, it also must be authorized to consider the public
interests that may require enforcement notwithstanding the lack of
any meaningful private benefit.

The countervailing arguments are equally straightforward. The
first set of arguments, detailed in the draft Committee Note,
emphasizes the view that adversary litigation is a legitimate means
of administering social policy only when justified by explicit
statute or by the need to redress private injury. We do not
recognize citizen standing to compel lawful behavior by renegade
public officials — indeed, Article III forbids it. We should not
establish a roving Rule 23 commission that authorizes class counsel
to enforce the law against private wrongdoers. The second set of
arguments rests on the difficulty of measuring the relative
importance of the public values enshrined in different laws. On
this view, it is not appropriate for Article III judges to presume
to discriminate among the policies that animate various provisions
of the Constitution, statutes, administrative regulations, and
decisional law. The most that judges should undertake is to
determine whether the costs and burdens of class litigation are
justified by the objective cash value and subjective 1ntr1ns1c
value of the relief available to actual class members.
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Rule 23. Class Actions (Draft deleting "public interest")

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all omity if — with

respect to the claims, defenses, or issues certified for class
action treatment — ‘

(1) the clrass—is members are SO numerous that joinder of all
members is 1mpractlcab1e;; '

(2) there are questions of law or fact common to the classy;

(3) the—ciaims—or%defenses—offthefrepresentative—parties—are
typicat—of—the—claims—or—defenses the representative
parties' positions typify those of the‘c1a5571 and

(4) the representative parties and their attorneys will fairly
and adequately discharge the fidgcigxy duty to protect
the interests of the all persons while members of the

class 3}

(b) eiass—icttons~natntatnabie When Class Actions May be Certified.

An action may be matntatned certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
'to individual members of the class wirich that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications with respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members
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not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) the—party~opposing—the—c1assr&nnr1nﬂnx%1nr1mef&sed—to—act

maktng—approprtate flnal 1njunct1ve or geclaratory relief
or—torrespondtng—deciaratory—reitef may be appropriate

with respect to the class as a whole; or

the court finds (i) that the questions of law or fact
common to the certified class wmembers—of—the——ciass
predominate over any- individual questions affecting—onty
tnd:thuai—members 1nc1uded 1n the class action, (dii)
that a class actlon is superlor to other available
methods £ 4 for _the falr and efficient
adﬁudicﬁtion d1s9031t10n of the controversy, and — if
such a finding is requested by a party opposing
certification of a.class — (jii) that {the class claims,
issues, or defenses are not insubstantial on the merits}
[alternative:] {the prospect of success on the merits of
the class claims, issues, or defenses is sufficient to

justify the costs and burdens imposed by certlflcatlon}.
The matters pertlnent to the these flndlngs include:

() t need ‘ .class _ce] ifi ion to accom

effective ep ement of indiwvi 1l claims;

(B) the interestofmembers—of—theclass—in—individualiy
erolid ® e et .
practical ability of individual class members to
pursue their claims without class certification and

their 1nterests in maintaining _or defending
separate actlons,

(C) the extent, amd nature, and maturity of any related
litigation concerming—the——controversy —aiready

commenced—by—or—against involving class members of
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the—cilass;

(D) the desirability or—undesirability of concentrating
the litigation of—the—claims in the particular

forum;

(E) the likely difficulties tikely—to—be—encountered—in
the—managemenrt—of in managing a class action that
will be avoided or significantly reduced if the
controversy is adjudicated by other available
means; | 3 '

F the obable success on__the erits of the clas

claims, issues, or defenses;

(¢) whether the probable relief to individual class
members justifies the costs and burdens of class
lifigation; and

(H) the opportunity to settle on a class basis claims
that could not be litigated on a class basis or
could not be litigated by [or against?] a class as
comprehensive as the settlement class; or

(4) the court finds that permissive Jjoinder should be
accomplished by allowing putative members to elect to be
included in a class. The matters pertinent to this
finding will ordinarily include:

{a) the pature of the controversy and the relief sought;

(B) the extent and nature of the members' injuries or
‘liability; ‘

(C) potential conflicts of interest among members;

(D) the interest of the party opposing the class in
securing a final and consistent resolution of the
matters in controversy; and

3
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(E) the inefficiency or impracticality of separate
actions to resolve the controversy; or

i .

(5) the court finds that a class certified under subdivision
(b) (2) should be joined with claims for individual
damages that are certified‘ as a class action under

subdivigion (bY(3) or (b)(4).

(c) Determination by,Order‘Whether Class Action to Be Maintained
Certified; Noticerand Membership in Class; Judgment; Actions
Conducted—Partially as €C€lass—Actions Multiple Classes and

Subclasses.

(1) As—soomras—practicableafter—thecommrencement—of—amraction
k ht 3 ttom—t] e ehati—det . 3
j 1 ,li -| - | ] o . | . i' F i i

or—amended—before—the—dectsiomr—on—the—merits: When
persons sue or are sued as representatives of a class,
the court shall determine by order whether and with
respect to what claims, defenses, or issues the action

(A) An order certifying a class action must describe the
class. When a class is certified under subdivision

b) (3 “the order must state when and how
(putative] members (i) may elect to be excluded

from the claés, and (ji) if the class is certified
only for settlement, may elect to be excluded from
any settlement approved by the court under
subdivision (e). When a class is certified under
subdivision (b)(4), the order must state when, how,
and under what conditions [putative] members may

elect to be included in the class; the conditions

of inclusion may include a requirement that class
members bear a fair share of litigation expenses
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c ! i ies.

(B) An order under this subdivision may be [is]‘

conditional; and may be altered or amended before
the—decisionfon—fhefmerits final judgment.

(2) (A) When ordering certification of a class action under

this rule, the court shall direct that appropriate
notice be given to the class. The notice must

concisely and ‘clearly describe the nature of. the
action, the claims, issues, or defenses with
fespect to whiéh the class has been certified, the
right to elect to _be excluded from a class
certified under subdivision (b the right to
elect to be in¢ludédfiﬁ a class certified under
subdivision (b)(4), and the potential consequences
of class membérsﬁip} [The court may order a

notifying a pl?intiff class if, under subdivision
(b) (3) (E) ., the court finds a strong probability

(i) In any class action certified under subdivision
b) (1) or (2 the court s direct a means
of notice calculated to reach a sufficient

number of class members to provide effective
opportunity for challenges to the class
certification or representation and for
supervision of class réprgsgn;atives and class
counsel by other claés members.

{ii) In any class action maxintained certified under
subdivision (b) (3), the court shall direct to
tlre members of the class the best notice
practicable under the circumstances, including
individual notice to all members who can be
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175
176
177
178

179
180
181
182
l83
184
185

186

identified through reasonable effort[, but

individual notice may be limited to a sampling
of class members if the cost of individual

notlce exce551ve in relation to the

generally small ‘value of individual membersf'

‘clelmsﬁqwthe“pptlcerhell advise each member
that &) i

any member
if the

AT
\\‘

quQO‘es of certlflcat;on.

‘»\M

(3) Whether or notpﬁavbfayleh#o the;class

{3A) The judgment in an action maxintainmed certified as a
class action under subdivision (b) (1) or tbr (2)7
whether—or—not—favorable—to—the—c}ass; shall
include and describe those whom the court finds to
be members of the class+}

A{B) The jﬁdgment in an action maintaimed certified as a
class actlon under subd1v151on (b) (3)7—whether—or
not——favorabie—~to——the——ciass— shall include and

specify or describe ‘those to whom the notice
provided in subdivision (c) (2)(A) (ii) was directed,
and who have not requested exclusion, and whom the
court finds to be members of the classt; and

C) The Fjudament in an action certified as a class
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204
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208
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212
213

214
215
216

action under subdivision (b)(4) shall include all
those who elected to be inclgggg in the class and
who were not earlier dismissed from the class.

3
(4) When—appropriate—(&) An action may be brought—or
maxintained certified as a class action —

(A) with respect to particular claims, defenses, or

issues; or

(B) arﬂ:hna?—may—&xr—divided—i:ﬂzr—subciasses—1nn}—each
bota: e 3 _ . L ”

s 3 bt b : , 3 3 Fired
accordingly by or against multiple classes or

subclasses, which need not satisfy the requirement
of subdivision (a) (1).

(d) orders in Conduct of Class Actions. Inm—theconductofactions
| breh—thd 3 Hres—t] ; : ot
orderss

1) Before determining whether to certifv a class the court

may decide a motion made by any party under Rules 12 or
56 if the court concludes that decision will promote the

fair and efficient adjudication of the controversy and
~will not cause undue delay.

(2) As a class action progresses, the court may make orders

that:

{A) <Ir determineing the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the presentingatiomof evidence
or argument;

(B) {2y requireing, for—theprotectiomrof to protect the

members of the class or otherwise for the fair
conduct of the action, that notice be—directed to

7
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223
224
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226

227
228

229
230
231
232

233

234
235
236

237

238
239
240

241

242

243
244

some or all of—the members of:

(1) refusal tq certify aﬂciass;

1;1l any‘step %P the actiog%NT—orﬂof

{iii) the propo;ed extent of the judgment; -+ or of

(iv) the members' opportunity of—the—members to
signify whether they consider the

representation fair and adequate, to intervene

and present claims or defenses, or to

otherwise come into the action, or to be

excluded from or included in the class;

(C) +3r imposeing conditions on the representative
parties, class members, 'or on intervenors;

{D) -4y requireing that the pleadings be amended to
eliminate  therefrom allegations as—to about
representation of absent persons, and that the
action proceed accordingly;

(E) {5y dealing with similar procedural matters.

(3) The—orders An order under subdivision (d) (2) may be

combined with an order under Rule 167 and may be altered

or amended as—maybe—desirabie—from—time—to—time.

(e) Dismissal or and Compromise.

(1) Before a certification determination is made under

subdivision (c)(1) in an action in which persons sue [or

are sued] as representatives of a class, court approval

is required for any dismissal, compromise, or amendment

to delete class issues.

(2) An ctass action certified as a class action shall not be
dismissed or compromised without the approval of the

8

M‘I

¥ A

g

B

e
£

PR

¥

T

]
——



3

e
S

.

A D S ST A S A

3

T ]

W
&

™

3:

3

I

Ty %

I Gy

o
{

Ty 71 T

245
246
247

248
249
250
251
252
253
254
255

256
257
258
259
260
261
262

court, and notice of +the a proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.

(3) A proposal to dismiss or compromise an action certified as
a _class action may be referred to a magistrate judge or

a person gspecially appointed for an independent
investigation and report to‘the‘cog;; on the fairness of
the proposed dismissal or coﬁpromise. The expenses of
the investigation and report and the fees of a person

specially appointed shall be paid by the parties as
directed by the court.

f) Appeals. A court of appeals may in its discretion permit an

appeal from an order of a district court granting or denying

application is made to it within ten days after entrv of the
order. An appeal does not stay proceedings in the district

court unless the district judge or the court of appeals so
orders.
9
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Draft Reducing Notice Complications

This draft makes two changes in the notice provisions of
subdivision (c).

(c)(1)(A) is changed by deleting the draft requirement that
class members be allowed to opt out of any settlement if the class
is certified only for purposes of settlement. This requirement
would have little effect, and could create some mischief, if the
terms of a proposed settlement are known when the class is first
certified and notice is given. It would be more important, and
could prove more dangerous to the settlement process, if the terms
of a proposed settlement are first announced after expiration of
the initial opt-out period. Extension of the opportunity to opt
out also could aggravate the pressures that surround the
determination whether a settlement class can be certified under
subdivision (b)(1) on a "limited funds" theory. A court might
still choose to condition approval of settlement on recognition of
a second right to opt out, a matter discussed in one of the
alternative forms of the draft Note on subdivision (e).

(c)(2)(A) is changed by deleting the provision that would
allow the court to order a defendant to advance part or all of the
expense of notifying a plaintiff class if it finds a strong
probability that the class will win on the merits. This deletion
reflects the prospect that the Committee will decide to diminish
the role played by predictions on the merits in deciding on (b)(3)
certification. Even if the stronger form of item (iii) is retained
in (b)(3), however, this expense-of-notice provision may generate
more controversy than it is worth.
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Rule 23. Class Actions (Draft Reducing Notice Needs)

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all on}y if_— with

res ims i ified class
action treatment —
(1) the ciass—is members are so numerous that joinder of all

menpbers is impracticable;;
(2) there are qﬁestions of law or fact common to the classy;

(3) the—clzxims—or—defenses—ofthe representativeparties—are
typicat—of—the—ctaims—or—defenses the representative
parties' positions typify those of the classy; and

(4) the representative parties and their attorneys will fairly
and adequately dis ghgrgg the fi ggig:x duty to protect
the interests of the all persons while members of the

class 1

(b) €iass—Actions-Maintainable !h_ﬂ_glisllLJEU&HLAEHLQQ_Qszililg_.

An action may be matntatned certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications With'respect'to individual members of
the class wiich that would as a practical matter be
dispositive of the interests of the other members
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not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) thepartyopposing—the—class—has—acted-or—refused—to—act

omr—grounds—generatty—appiticable—to—the—class;—thereby
mak:ng—approprtate final 1njunct1ve or declaratory relief
may be appropriate

with respect‘to the class as a whole; or

e

(3) the court finds‘Lil'that‘the questions of law or fact

common to the certified class members—of —the——class
predominate over any— individual questlons affectingonly
individuai-—members included in the class action, (ii)
that a class actlon 1s superlor' to other available

methods for the falr and efficient

adjudtcatton d;_pgslt;gn of the controversy, and — ;f

the class claims issues or defenses is sufficient to

sti costs and dens i se certificatio
The matters pertlnent to the these flndlngs include:

{(3a) the need for class certification to accomplish
effective enforcement of individual claims; g

(B) the +m e—of } . 3 At
brothi re— > tof .
practical ability of individual class members to

pursue their claims without class certification and
thei; interests in maintaining or defending
separate actlons,

(C) the extent, and nature, and maturity of any related
litigation‘ oonoerning——the——controversy——aiready
commenced—by-or—against involving class members of
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the—class;

(D) the desirability or—undesirability of concentrating
the litigation of—the—c}aims in the particular
forum;

(E) the likely difficulties tikely—to—be—encountered—in
the—menagement—of in managing a class action that

will be avoided or significant reduced if the
co overs is  adijudicated ther avajlable
means;

F the probable success on the its of the class
claims, issues, o enses:
W e publi i in — the

) fits of — & bab] lief individual
class members - justify the burdens of _the
litigation: 3

the o tunity to settle on _ ss basis clains

that gguld not _be litigated on a class basis or
could not be litigated by [or against?] a class as
comprehensive as the settlement class;: or

(4) the court finds that permissive joinder should be
accomplished by allowing putative'mgmggxs to elect to be .
included in a class. The matters pertinent to this

finding will ordinarily include:
the of e _co vers e relief sought:
{(B) the extent and nature of the members' injuries or
i abilitys

c otenti conflicts of interes mo menbers:

D) the interest of the party opposing the class in

securing a final and consistent resolution of the

3
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matters in controversy; and

E t inefficienc i acti it o separate
actions to resolve t cont SsV: O

damages that are certified as .a class action under
subdivision (b)(3) or (b).(4).

(c) Determindtion by Order Whether Class Action to Be Maintained
Certified; Notice and Membership in Class:; Judgment; Actions
€onducted—Partialily —as—€lass—aActions Mglt;ple Classes and

Subclasses. .

(1) As—soomras—practicable—after—the-commencement—of—an—action

ersons sue are sued a r esentatives of a class
the court sha dete ne b whethe and wit

espi t claims 1ses issues the actio

A) An order certifying a class acti st _describe the
" iclass. When a class is certifi der subdivision
the o ' ‘ te en _and W

u ive] members e : e exclude o

t s / c i ified

s ivision (b e o = e when ow

a under what conditions utative] members m
ct to be included i e ; e conditions
of j si m include i ent that class

members bear a fair share of litigation expenses
incurred by the representative parties.
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(B) An' order under this subdivision may be [is]

conditional, and may be altered or amended before

the—decitstomron—the—merits final judgment.

(2) (A) When ordering certification of a class action under

e, the c s i at appropriat

notice be given to the class. The notice must
éoncisgly and‘g;egxly‘desc;igg the nature of the
action, the claims, issues, or defenses with
respect tdlwhich tﬁgﬂclass has been certified, the
right to elect to be excluded from a class
certified under subdivision (b)(3), the right to

ect to be included j ifie er

subdivision (b)(4), and the potential consequences

of class membershibp.

- {1) In any class action certified under subdivision

(b) (1) or (2), the court shall direct a means
oﬁ‘ notice calculated to reach a sufficient
ﬁgmber oﬁ!gléss members to provide effective
opportunifz for challenges to the class

ificatio o e ; tion and for
‘supervision of class representatives and class
counsel by other class members.

{ii) In any class action maintgined certified under
subdivision (b) (3), the court shall direct to
the members of the class the best notice
practicable under the circumstances, including
individual notice to all members who can be
identified through reasonable effort[, but

. individual notice may be limited to a sampling

of class members if the cost of individual

notice is excessive in relation to +the

generally small value of individual members'

claims.] The notice shall advise each member

5
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181
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do—ﬁnt—request—excius:on*—aﬂd—fef any member

who does not request'’ exclu51on may, if the
member des1res, ‘enter - an appearance through

counsel.

‘subdivisio (4), th shall direct a
‘qeansgpﬁ:nbtice calculated to accomplish the
purposes of certification.

(3) Whether or not favora | _to the ¢

{A) The judgment in an action meintaimed certified as a
class actlon under subd1v1s1on (b) (1) or By (2)+
whether——or——not——favoraiﬂxr—ﬁxr—ﬁﬂnr—ﬂﬁhass— shall
include and describe those whom the court finds to

be members of the class.A

{B) The judgment in an action maintained certified as a
class action under subdivision (b) (3)7—whether—or
nmot—Efavorable—to—the—ciass; shall include and
specify or describe those to whom the notice
prov1ded in subd1v1s1on (c)(2)1AlL;;L was directed,
and who have not requested exclusion, and whom the
court finds to be members of the class+;_and

(¢) The judgment in_ an action certified as a class
action under subdivision (b)(4) shall include all

hose who elected to be included in the class and
who were not earlier dismissed from the class.

(4) When——approprrate——fk% An actlon may be brought—or
maxintained certlf;ed as a class action =—
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214

(A) with respect to particular claims, defenses, or

issues; or

(B) a—class—may—be—divided—into—subctasses—and—each
subclass—treated—as—a—class;—and—theprovisions—of
i 3 k- —th ) I 3 3 Tied
accordingly by or against multiple classes or

subclasses, which need not satisfy the requirement
of subdivision (a)(1).

(d) Orders in Conduct of Class Actions.  In—the—conduct—of—actions
| hrich—tid 3 Tres—t I 3 .

orderss

(1) Before deté;mining whether to certify a class the court
may decide a motion made by any party under Rules 12 or

56 if the court concludes that decision will promote the
fair and efficient adjudication of the controversy and

will not cause undue delay.

2) As a class action progresses, the c ay make orders
that: |

{a) <I) determingingy the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the preéentingation—of evidence
or argument;

{B) 2y requireing, for—the-protectiomof to protect the
members of the class or otherwise for the fair
conduct of the action, that notice\be—directed to
some or all of—the members of:

(i) refusal to certify a class;
(ii) any step in the action; +or—of

(iii) the proposed extent of the judgment; + or of

7
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223
224
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227

228
229
230
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232
233
234
235
236

237
238
239
240
241

242
243
244

"{iv) the members'! opportunity of—the—members to
signify whether they consider the
representation fair and adequate, to intervene

and present clalms or defenses, or %o
otherwlse come 1nto the actlon, or to be

excluded f o o 1nc u e the class:

(c) +3)r imposeing conditions on the representative

parties, class members, or on intervenors;

D) 4 requireing that the pleadings be amended to
eliminate' <therefrom allegations as—+to about
representation of absent persons, and that the
action proceed accordingly;

(E) 5> dealing with similar procedural matters.

L_L The—1nﬂers An order under subdlv;s;on (d) (2) may be
combined with an order under Rule, 16— and may be altered

or amended as—may—be—destrab&e—i&xmrﬁ:nme—tc—ttme

(e) Dismissal or and Ccﬁpromise.

(1) Before a certlflcatlon determination is made under
subd1v1s1o c) (1) in an action ;n whic ersons sue [Oor
are sued] as representatives of a class, court approval

is required for any dismissal, compromise, or amendment

to delete class issues.

(2) An ciass action certified as a class gction shall not be
dismissed of compromised without the approval of the
court, and notice of the a proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.

(3) A proposal to dismiss or compromise an action certified as

a class action may be referred to a magistrate judge or
a erso speciall appointed o) an___independent
8
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investigation and report to the court on the fairness of
the proposed dismissal or compromise. The expenses of
the investigation and report and the fees of a person

specially appointed shall be paid by the parties as
directed by the court.

f) Appeals. A t s in jt: i etion permit a

appea (o) er of a district ranti or de

application is made to it within ten days after entry of the
order. An appeal does not stay proceedings in the district
court unless the district judge or the court of appeals so

orders.
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Draft Rule Without Settlement Classes

This version deletes the new (b)(3) Factor (H) that obliquely
recognized the legitimacy of settlement classes.

Deletion of the factor need not foreclose any reference to
qettlement classes in the Committee Note. The current draft Note
qlscusses settlement classes at several points. Some portions of
these discussions could be preserved. The simplest form would
state that no attempt is made to regulate settlement class
practice, and perhaps explain that it seems too early to attempt to
dapture the lessons of developing practice in explicit rule

provisions.
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Rule 23. class Actions (Draft without settlement classes)

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all omty if_— with

respect to the claims, defenses, or issues certified for class

action treatment —

(1) the c&ass—ié members are so numerous that joinder of all
members is impracticable;;

(2) there are quesfions of law or fact common to the classy;

(3) the—ciaims—or—defenses—of—the—representative—parties—are
typical—of —the—ciaims—or—defenses the representative
parties' positions typify those of the class+; and

(4) the representative parties and their attorneys will fairly

and adequately discharge the fiducijary duty to protect
the interests of the all persons while members of the

(b) eiass—ﬁctions—ﬁaihtainabie When CLasslActiong May be Certified.

An action may be maxintainmed certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications)with respect to individual members of
the class wirich that would as a practical matter be
dispositive of the interests of the other members
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not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) the—party—opposing—theﬂﬁhnﬁrinmr1mﬁsﬁfor—refused—to—act

maktng—approprtate flnal 1njunctlve or declaratory relief

: ‘ , .may be appropriate
with respect to the class‘as a whole; or

the court finds (i) that the questions of law or fact
comnmon to the cert;fleg class members—of —the—ciass
predominate over anyb ;gg;___ggl questions affecting-onty
individuat-—menbers ;n;lgggg in the class action, (ii)
that a class actlon is superior to other available
methods 7

‘ for the fair and efficient

adjudication 1spos;t; Q of the controversy, and —-;f

certification of a oless‘—-(iii) that {the class clainms,
issues, or defenseesare not insubstantial on the merits}
[alternative:] {the prospect of success on the merits of
the class claims, issues, or defenses is sufficient to
justify the costs and burdens ;mposeg by certification}.

The matters pertlnent to the these flndlngs include:

(A) the need for class certification to accomplish
effective enforcement of individual claims;

(B) the interest—of—members—oftheciass—in—individuatty
eroti . ‘ > et .
practical ability of individual class members to
pursue their claims without class certification and
their interests in maintaining or defending
separate actions;

(C) the extent and nature, and maturity of any related
lltlgatlon concerntng——the——controversy——a&ready
commenced—by—or—agatnst involving class members of
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69
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73
74
75
76

77
78
79
80

81

82
83

84

85
86
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88
89

(D) the desirability or—undesirabitity
the litigation of—the—ciaims ii

the—class;

forum;

of concentrating
n the particular

(E) the likely difficulties tikelty—tobe—encountered—in
the—man&gement—of in managing a c¢lass action that

F

G) whether the

will be avoided or significantl

7 reduced if the

controversy is adijudicated bv

other available

means;

the probable success on the

claims, issues, or defenses;

ublic interest in —

ﬁ;i_gi_Jgu;_g;ggg

and the private

benefits of — the probable relief to individual
class members Jjustify the Aurdens of the

litigation; or

(4) the court finds that permissive joinder should be
accomplished by allowing putativgvmembers to elect to be

included in a class. The maft‘ers pertinent to this
finding will ordinarily include:

i

(A) the nature of the controversy ang the relief sought;

(B) the extent and nature of the members' injuries or

liability;

(C) potential conflicts of interest among members;

(D) the interest of'the'party opposing the class in
securing a final and consistent rLsolution of the

(E)

matters in controversy; and

the inefficiency or

impractical

ty of separate

actions to resolve the controversy; or
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91

92

93

94
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99
100
101
102
103
104
105
106

107
io08
109
110
111
112
113
114
115
116
117
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121

(5) the court finds that a class certified under subdivision
(b) (2) should be joined Wlth clalms for individual

damages that are certlfled as a class action under
subd1v1s1o b) (3) or b) (4

(c) Determination by Order Whether Class Action to Be Maintained
Certified; Notice and Membership in c1ass: Judgment; Actions

eonducte&—fartttitr—ts—eiass—ict:ons ugl;;gle Classes and

Suhclasses.

(1)iErsoon—as—practicabie—afterfthe—commencement—cf1nr1m&ion

persons sge .Or are sued as representgtives of a class,:
the court shall determine by order whether and with

respect to what clalms, defenses, or issues the action

(A) An order certifying-a class action must describe the
.class. When a class is certified under subdivision

b ; th order must state when and how
rnutatlve1 members (1) may elect to be excluded
from the class, and (ii) if the class is certified
only for settlement, may eleg; to be excluded from
any settlement roved b e _court under
subdivision (e). When a class is certified under
subdivision (b)(4), the order must state when, how,

and under what conditions [putative] members may
elect to be included in the class; the conditions

of inclusion may include a requirement that class
members bear a fair share o itigation expenses

incurred by the representative perties.

(B) An order under this subdivision may be [is]
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122
123

124
125
126
127
128
129
130
131
132
133
134
135
136
137
138

139
140
141
142
143
144
145
146

147
148
149
150
151
152
153
154

(2) ()

conditional, and may be altered or amended before

the—decisiomomrthe—merits final judgment.
en ordering certifjcation o s action under

thi _the i o

co dfsg and clea descri ature of the

e claims issues : ses wi

(b) (3) (E), the court‘ finds a strong probability
that the class will win on the merits.]
(i)Iﬁ any class éctién certified under subdivision

b) (1) or (2 the court 1 direct a means

of notice calculated to reach a sufficient

number of class members to provide effective
opportunity for challenges to the class
certificatibn or representation and for
supervision of class representatives and class
counsel by other class members.

(ii) In any class action maintaimed certified under
subdivision (b) (3), the court shall direct to
the members of the class the best notice
practicable under the circumstances, including
individual notice to all members who can be
identified through reasonable effort[, but

individual notice may be limited to a sampling

of class members if the st of individua

5




155
156
157
158
159
160

iel

le2
l63
le4
165

166
167
168
169

170

171
172
173
174
175

176
177
178
179

180

i81
182

183
184
185
186

otice is excessive i elation to the
generally small value of individual members® .

claims.] The notlce shall advise each member

that fAf—the—tourt—WT%i—exciu&e—the—memherw

ot ret : any member
who - does hot requesi{excluslon may, if the

tyl

member de51res, enter an appearance through

counsel
(iii) In  any: class action certified under

- subdivision (b)(4), the court shall direct a

means of nptice calculated to accomplish the

purposes of certification.
(3) Whether or not favorable to the class,

{a) The judgment in an action mxintained certified as a
'class actlon under subd1v151on (b) (1) or b}y (2)F
whether—ﬂmr—1mﬂr—favorabie—ﬁxr—*ﬂnr—t&ass— shall
,1nclude and<descr;be thqse whom the court finds to

be members of the classt;

(B) The judgment in an ection maintatmed certified as a
class action under subdivision (b) (3)5—whether—or
not—favorabie—to—the—ciassy shall include and
specify or describe those to whom the notice
provided in subdivision (c) (2)(Aa) (ii) was directed,
and who have noi r?quested exclusion, and whom the

court finds to be members of the classw; and

C) The -dudgment in an action certified as a class

acti under subdivision (b all include a
‘those who elected to be included in the class and

who were not earlier dismissed from the class.
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188

189
190

191
192
193
194
195
196

197
198
199

200
201
202
203
204

205
206

207
208
209
210

211
212
213
214

215

(4) When—appropriate—(&) An action may be brought—or

maintaimed certified as a class action —

(a) with respect to particular claims, defenses, or

issues; or

(B) =z —class—may be—divided—into—subeclasses—and—each
. ’ : :
accordingly by or  against multiple classes or

subclasses, which need not satisfy the requirement
of subdivision (a)(1).

(d) orders in Conduct of‘class Actions. Fmthe——conduct—ofactions
e —th 3 :. — | 3 ot

orders:

1) Before determining whether to certi class the court

may decide a motion made by any party under Rules 12 or
56 if the court concludes that decisjon will promote the

fair and efficient adjudication of the controversy and
will not cause undue delay.

2) As a class action progresses e _co may make orders
that:

{A) (%) determineing the course of proceedings or
prescribeiny measures to prevent undue repetition
or complication in the presentingatiomof evidence
or argument;

(B) 2 requireing, for—the—protectiom—of to protect the

members of the class or otherwise for the fair
conduct of the action, that notice be—directed to
some or all of—the members of:

(i) refusal to certify a class;




216

217

218
219
220
221
222
223

224
225

226
227
228
229

230

231
232
233

234

235
236
237
238
239

240

241

242
243
244

(ii) any step in the actioni s—or—of
(iii) the proposed extent of the judgment; 7 or of

(iv) the members' opportunity of—the—members to
signify whether they consider the

representation fair and adequate, to intervene

and. present claims or defenses, or to
otherwise come into the action, or to be
excluded from or included in the class;

(C) 3> imposeing conditions on the representative
parties, class members, or onm intervenors;

(D) %r requireiﬁgjtpat the pleadings be amended to
eliminate theref?om allegations as—+te about
representation of absent persons, and that the

action proceed accordingly;.
(E) fﬁf‘dealing with similar procedural matters.

(3) The—orders An order under subdivision (d)(2) may be
combined with an order under Rule 165 and may be altered

or amended as—may bedesirabie fromtime—to—time.

(e) Dismissal or and Compromise.

(1) Before a certification determination is made under
subdivision (c¢) (1) in an action in which persons sue [or'
are sued] as representatives of a class, court approval

is required for any dismissal; compromise, or amendment
to delete class issues.

(2) An ctlass action certified as a class action shall not be
dismissed or compromised without the approval of the
court, and notice of the a proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.
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(3) A proposal to dismiss or compromise an action certified as
a class action may be referred to a magistrate Jjudge or
a person specially appointed for an__ independent
investigation and report to the court on the fairness of
the proposed dismissal or compromise. The expenses of
the investigation and report and the fees of a_person

specially appointed shall be paid by the parties as
directed by the court.

(f) Appeals. A court of appeals may in its discretion permit an

appeal from an order of a district court granting or denving

application is made to it within ten days after entry of the
order. An appeal does not stay proceedings in the district

court unless the district judge or the court of appeals so

orders.
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Rule 23: Minimum Changes Draft

(a) Prerequisites to a Class Action. One or more members of a
class may sue or be sued as representative parties on behalf
of all only if:

(1)

(2)
(3)

(4)

the class is so numerous that joinder of all members is
impracticable,

there are questions of law or fact common to the class,

the claims or defenses of the representative parties are
typical of the claims or defenses of the class, and

the representative parties will fairly and adequately
protect the interests of the class.

(B) Class Actions Maintanable. An action may be maintained as a
class action if the prerequisites of subdivision (a) are
satisfied, and in addition:

(1)

(2)

(3)

the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which would
establish 1ncompat1ble standards of conduct for the
party opposing the class, or

(B) adjudications with respect to individual members of
the class which would as a practical matter be
dispositive of the interests of the other members
not partles to the adjudications or substantially
impair or impede their ability to protect their
interests; or

the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or
corresponding declaratory relief with respect to the
class as a whole; or

the court finds that the questions of law or fact common
to the members of the class predominate over any
questions affectlng only individual members, and that a
class action is superior to other available methods for
the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include:

(A) the need for class certification to accomplish
effective enforcement of individual claims:

(AB) the interest-—-of-—-members-——of-—-the---elass——in
individualiv-ceontrelltineg-the prosecution-er-defense
ef _practical ability of individual class members
to pursue their claims without class certification
and their interests in/ maintaining or defending




separate actions;

(BC) the extent, and nature, and maturity of any related
‘litigation eeneerning--the---controversy--akready
eemmeneed—by—er—agatnst 1nvolv1ng class members of
the-elass;

(eD) the de51rab111ty or undes1rab111ty of concentrating
‘the lltlgatlon of the claims 1n the particular
forum;

(BE) the dlfflcultles likely to be encountered in the
management of a class action; and

(F) whether the probable relief to individual class
members ]ustlfles the costs and burdens of class
11t1gatlon. o

i

(c) Determination by Order Whether Class Action to be Maintained;
Notice; Judgment; Actions Conducted Partlally as Class
Actions. .

(1)

(2)

(3)

As soon as practicable after the commencement of an
action brought .as a class action, the court shall
determine by order whether it is to be so maintained. An
order under this subdivision may be conditional, and may
be altered or, amended before the decision on the merits.

In any class action maintained under subdivision (b)(3),
the court shall direct to the members of the class the
best notlce practicable under +the circumstances,
1nc1ud;ng individual notice to all members who can be
identified through reasonable effort. The notice shall

advise each member that: ‘ |

(A) the court will exclude the member from the class if
the member so requests by a specified date;

(B)  the judgment whether favorable or not, will
include all members who do not request exclus;on.
and

(C) any member who does not request exclusion may, if
the member des1res, enter an appearance through
counsel.

. The judgment in an actlon malntalned as a class action

under subdivision (b)(1) or  (b)(2), whether or not
favorable to the class, shall include and describe those
whom the court finds to be members of the class. The
judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the
class, :shall -include and spec1fy or describe those to
whom ;the notlce provided in subdivision (c)(2) was

fdlrected .and who have not requested exclusion, and whom

the court flnds to be . members of the class.
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a1

When appropriate:

(A) an action may be brought or maintained as a class
action with respect to particular issues, or

(B) a class may be divided into subclasses and each
subclass treated as a class, and the provisions of
this rule shall then be construed and applied
accordingly.

(d) Orders in Conduct of Actions. 1In the conduct of actions to
which this rule applies, the court may make appropriate
orders:

(1)

determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in
the presentation of evidence or argument;

(2) requiring, for the protection of the members of the class

(3)

(4)

(5)

or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to
some or all of the members of any step in the action, or
of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider
the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the
action;

imposing conditions on the representative parties or
intervenors;

requiring that the pleadings be amended to eliminate
therefrom allegations as to representation of absent
persons, and that the matter proceed accordingly:;

dealing with similar procedural matters.

The orders may be combined with an order under Rule 16, and
may be altered or amended as may be desirable from time to

time.

(e) Dismissal or Compromise. A class action shall not be dismissed
or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to all
members of the class in such manner as the court directs.

(f) Appeals. A court of appeals may in its discretion permit an
appeal from an order of a district court granting or denving
class action certification under this rule if application is
made to it within ten davs after entrv of the order. An
appeal does not stay proceedings in the district court unless

the district judge or the court of appeals so orders.
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Rule 23(f) - Appellate Rules
For Information

Attached is a copy of a letter to Professor Carol Ann Mooney,
Reporter for the Appellate Rules Advisory Committee, suggesting a
starting point for adoption of an Appellate Rule to complement
proposed Civil Rule 23(f).

Although the Appellate Rules Advisory Committee has primary
responsibility for proposing means to implement the proposal for
interlocutory appeals from certification orders, the Civil Rules
Advisory Committee has devoted much time to this question and has
heard reactions from many sources. It may be useful to consider
these questions and offer improved advice to the Appellate Rules
Committee.
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January 15, 1996

Professor Carol Ann Mooney
University of Notre Dame Law School
Notre Dame, Indiana 46556

Re: Appellate Rules A«ccommodazion‘ of Draft Civil Rule 23(f)

Dear Carol:

This is my first contribution to the question you raised at the Standing Committee meeting
last week. You are quite right that some provision should be made in the Appellate Rules if the
Civil Rules Advisory Committee comes to recommend publication of the current draft Civil Rule
23(f), providing for discretionary review of orders granting or denying class certification. I want
to be as much help as I can be in explaining the Rule 23(f) proposal to the Appellate Rules
Committee.

The easy part is the enclosures. I have printed together the present draft Rule 23(f) and
the draft Committee Note, making a more convenient package for your Committee to consider.
[I may advise the Civil Rules Committee to consider deleting "a request for” from draft Rule
23(f), so that it would read "an order * * * granting or denying class action certification under
this rule * * *. That would not affect your work.] I also have printed off the relevant portion
of the draft Civil Rules Commitee minutes for last November. Although the permissive appeal
proposal has been before the Committee for some time — and indeed at least once provoked
discussion in the Standing Committee about the allocation of responsxbﬂlty between the Civil and
Appellate Rules Committees in this area — the November minutes give a good summary of the
Civil Rules Committee’s reasoning.

The more difficult part is finding whether I have anything useful to say about the best
means of fitting this proposal in with the structure of the Appellate Rules. Although the model
isa smphﬁed version of § 1292(b), Appellate Rule 5 is not a good fit because it has so many
provisions that relate to features of § 1292(b) that are omitted from proposed Rule 23(f).
Appellate Rule 5.1, relating to permissive appeals following appeal to a district court from a
magistrate judge’s judgment, is a better fit. My initial guess is that almost all of subdivisions
(b), (c), and (d) could be applied to Rule 23(f) appeals; the most likely exception would be the
time for response provided in Rule 5.1(b)(2). The trick is to fit Rule 23(f) into Rule 5.1(a).

My understanding is that a new first sentence has been created for the restyled Rule
5.1(@)(1). Since I do not have it before me, let me offer a first pass at adding Rule 23(f) to Rule



Professor Mooney
January 15, 1996
page two

5.1(a), in the simplest of all possible terms:

(a) Petition for Leave to Appeal.

(1) A party may seek an appeal under Federal Rule of Civil Procedure 23(f) from

-an order granting or denying class action certification, or from a district-
court judgment entered after an appeal [under § 636(c)(4)] *x x by ﬁhng

a petition for leave to appeal. Such an appeal o3 Tt BEApHCALS is a
matter not of right but of sound judicial discretion.- ‘

(2) The petition must be filed with the circuit clerk, with proof of service on all

arties to the district-court action
(A) within ten days after entry of the order granting or denying class
“action certification, [if appeal is sought under Civil Rule 23(f).] or

B) within the time provided by Rule 4(a) for filing a notice of appeal
\ if appeal is sought under § 636(c)(4).
wﬁh—pfeef--ef serv;eeea—-all-paﬁes—te»the—d*sﬁ&e—t—c—em—aeaeﬁ»

(I redlined "to a court of appeals " ‘under subd1v151on (1) to raise the question whether this phfase
is necessary.)

The provisions of subdivision (b)(1) would be written somewhat differently if there were
a stand-alone rule for Rule 23(f) appeals, but I think they provide a suitable generic system that
covers both Rule 23(f) and judgments-on-review-of-magistrate-judge-judgments.

It may be desirable to shorten the time for response to a class-action certification appeal;
the 7 days provided by Rule 5(b)(2) for § 1292(b) appeals seems appropriate. If that seems
right, it should be easy enough to adapt Rule 5 1(b)(2) :

This letter is des1gned only to serve as a remmder of the chore. When I can be of more

help, please let me know.

EHC/Im ‘ ward H. Cooper
encls. -
c: Hon. Patrick E. Higginbotham
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Standing Committee Draft Self-Study

As compared to the draft Standing Committee Self-Study that was in the Advisory
Committee materials for the meeting in November, 1995, the attached draft includes several
changes. It is worth reading again.

The Standing Committee continues to hope for advice on this draft Self-Study. Several
of the issues that may deserve comment are described in the attached January 23 letter to
Professor Coquillette, the Reporter for the Standing Committee. This statement of issues is
intended to prompt additional inquiry, not to close off discussion.

The role of the Self-Study remains uncertain. It may be designed to raise issues that will
carry forward in the Standing Committee’s deliberations on a sustaining basis. It may be
designed for more immediate "adoption” in some form. The importance of searching evaluation
and comment now depends on the intended use.
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THE UNIVERSITY OF MICHIGAN
LAW SCHOOL

HUTCHINS HALL
ANN ARBOR, MICHIGAN 48109-1215

January 23, 1996

Professor Daniel R. Cogquillette
Boston College Law School

885 Centre Street

Newton Centre, Massachusetts 02159

Re: Standing Committee Self-Study
Dear Dan:

This letter is a revised and updated version of my November 27
letter commenting on the draft Self-Study Report from the Standing
Committee’s Subcommittee on Long Range Planning. As you will
recall, I undertook the chore of preparing the November 27 letter
after the Civil Rules Advisory Committee was unable to make time at
its November meeting for careful review of an earlier draft. I
would like to hope that the Civil Rules Committee may be able to
make time to consider the December draft at its April meeting, but
the agenda is if anything more crowded than the November agenda.
So I am once again taking it on myself to provide a set of
reactions. Judge Higginbotham has reviewed both the November 27
letter and this 1letter, and approves most of my suggestions.
Perhaps there will be enough time on the Civil Rules Committee
agenda in April to test our expectation that most members of the
Committee also would join in these views.

Almost all of my comments will be framed around the specific
numbered recommendations. For the most part I will pass by the
many items that seem right, without burdening you with a chorus of
amens. But I will begin with one item that seems at least right,
and perhaps too restrained.

Recommendation 3 is that the chairs of the advisory committees
should serve five-year terms. The period is picked on the
assumption that the chair will be chosen from among experienced
members of the committee. The chair, however, may not have any
prior experience on the committee. In such circumstances, a six-
year term as chair would be appropriate, perhaps divided into
initial and renewal terms of three years each. Five years is all
too brief, given the pace of the Enabling Act process, and is even
more inadequate with a new chair. By way of illustration, the
Civil Rules Advisory Committee had generated a detailed draft for
revising Civil Rule 23, the class action rule, when I was first
appointed a member of the Committee in October, 1991. If
everything goes as quickly as possibly can be from here on out, a
draft may be ready for publication in September, 1996. 1In between,
the Committee has lavished great attention on the draft, reaching
out to seek advice from many quarters. Aagain, if everything should
continue to move as rapidly as possible, it would be September of



Professor Daniel R. Coquillette
January 23, 1996
page -2-

1997 before the Judicial Conference could consider a final
recommendation for revision. Judge Sam Pointer was the chair at
the beginning. Judge Patrick Higginbotham now is chair. There
will be other rules that demand as much attention. It is daunting
to contemplate the prospect that some of them will force three
chairs — or perhaps even more — to develop an intimate familiarity
with the committee’ s development of the rule, revisions by the
Standing Committee, and above all the wisdom contributed by public
comment.

Evaluative Norms: Discussion pp. 11-12, 13: Beginning at the bottom
of page 11, the study says: "[A] lack of consensus about the wisdom

of problematic proposed rules will normally suffice to block the
adoption of such rules. Consensus should not be too strong a norm,
however, because it favors the status quo." This statement is
troubling. Many rules proposals engender controversy, much of it
arising from differences in experience, perceptions, and values.
Those who seek to advance the Civil Rule 1 purposes of seeking the
just, speedy, and inexpensive determination of litigation may — and
frequently do — disagree vehemently. Such disagreement, arising
from disinterested efforts to improve our system of procedure, is
an important reason for proceeding with caution. But it cannot
stymie needed reforms. Controversy also may arise from narrower
sources, concerned more with specific advantage to one group or
another than with improved procedure. Such disagreement can
provide a strong signal that a proposal is indeed on the right
track. Some help in this direction is found on page 13 in the
discussion of Recommendation 1, where it is recognized that
"Irjulemaking ought not follow public opinion * * * " More should
be said, however, to avoid the danger that opponents of change will
seize on overstatements about the need for consensus as a tool to
oppose important reforms.

For different reasons, I also am worried about the passage
from the bottom of page 11 to the top of page 12. The expectation
for consensus, it says, "should render the rulemaking process
sufficiently inert to resist utopian reform by policymakers who are
so detached from the arena of litigation to which the rules are
directed that they are indifferent to the practical impact of the
rule changes upon those most affected by them." My only worry is
that some readers might find in this passage an implication that it
deals with a real danger. I now have enough direct experience with
the Civil Rules Advisory Committee, and more attenuated experience
with the Standing Committee, to know that no implication could be
farther from the reality. The policymakers are deeply embroiled in
the arena of litigation, and are concerned above all else with the
practical effect of the rules. I have seen enough of the work of
the several other advisory committees to be confident that the same
is true of them.

The first full paragraph on page 12 states: %"Geographical
uniformity is more important than trans-substantive application of
the federal rules." This statement may be reasonable, but why
borrow trouble by saying it? The examples of departures from
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trans-substantive application are derivative actions and the
bankruptcy rules; neither example illuminates much of anything.
The next statement is that "geographical disuniformity, even when
expressly permitted by local opt-out provisions inserted into the
national rules, operates insidiously and often covertly to impair
the norms of both efficiency and fairness." This is a remarkable
statement. It stands in sharp contrast to the statement on page 17
that the belief that uniform rules would facilitate a national
practice "should be investigated rather than treated as a
shibboleth." The picture is further clouded by Recommendation 10,
p- 19, that "[tlhere ought to be a strong but rebuttable
presumption against local options in the national rules." The RAND
study of experience with Civil Justice Reform Act Expense and Delay
Reduction Plans likely will provide useful insights into these
matters. It seemns . premature to anticipate the results, or to
decide how conclusive they may be. .The concern.that substantial
dlfferences in local practlce may .encourage forum-shopp1ng,*vorced
in the next paragraph, is understandable. There.are many .-factors
that bear on choice of forum, however, and it seems difficult to
attribute a v1tal role to ‘the effects of local rules. “WW‘

Recommendation 1: The recommendatlon that “[a]pp01ntments to the
adv1sory committees should refiect the personal and professional
diversity in the federal bench and bar": is wﬂse in intent. It also
would be. wise to note,}ln one¢way or" another, ‘that these are
relatlvely small commltteesn mMThe suggestlon that perhaps ‘they
should be smaller seems. questlonable._ Even when all members of the
Civil Rules Advisory Committee are able to. attend a meetlng, they
have worked very effectively as, a group The need to achieve a
varlety of backgrounds and’ pract;ce experlences counsels agalnst
size reductions.) The. opportunltles oF ' (
constrained. More 1mportant thew i n ;
diversity may persuade some coﬁhd ‘ mb that- they have ‘been
app01nted to "represent“ one p01n .of! W O ‘@bthent ‘This danger

?lon‘that the thef
rom the American Bar

‘ rgani o “"&Seekwng advicewln
very 1nformal and casual \ 7S 1s e ul ‘dﬁdouﬁt 1s done now.
But it will 'not do to' g

alon half—a—dozen
organlzatlons the 1mpressron

'Seat.

\’1

Lg<
‘at

to represent thelpositl o dther organl 1.
Independent judgment in'the : ‘rmatlon befﬂre[the
Committee, is essentlal.* ‘This' e - Ee‘d leted from the
discussion. ‘ Ao ‘

vthat Adv1sory Commlttee
res may be too ambitious.
thelr very busy—ness, and

Recommendatlon 4: The recommendatm
reporters should undertake two:. new cw
Committee members are very busy peopl‘
the experience derived from it, 1s‘wha
committee members. To ask them to abs Jw‘regular 01rculat10ns of
law Jjournal: artlcles, soc1a1-s01ence‘ publlcatlons,‘ and other
pertinent articles, is to ask them tO‘dO more thanwacademlcs f£ind
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feasible. ' The same is true of "“continuing education," "in-house
seminars." It is work enough to address the most prominent
literature that bears on current agenda items. As a recent
example, a thick book of the most prominent articles on lawyer
partlclpatlon in jury voir dire. was responsible for changing the
views of many Civil Rules Advisory. Committee members; the: prospect
that they could have spared as much attention to this topic if they
were beset with even a. narrow selection. of the vast academic
outpourlngs on'all \procedure toplcs is not- promls1ng. In the vein
of .seminars, the Commlttee has organlzed ‘panel presentatlons on
ClVll ‘Rule .23, encouraged members of '.the bar'" “to, attend: and
partlclpate ln‘Commlttee meetlngs, and organlzed or‘301ned in —
a serles of sympos1a for the bench and bar.h‘These efforts focused
d;rectly on. 'a’ specific” and veny 1mportant»wRule, have» been
enormously valuable. yThe: value however,‘derlves>from the speC1f1c
focusyﬁnlwa partlcular pr“ject Thlﬂwrecommendatlon might  be
1mp‘oved,by pmov1d1ng'a mmr ‘spe“ focus that tles;ventures 1nto

boon n"

Recommendatlon 5‘ i@!e"‘L
become ever more import
It would be helpful, how Ver,u

echnologles surely‘w1ll
the several commlttees.

““"v»

i

early stages ofwcommlt

‘cau‘lon should be

‘ ble emplrlcal
data, and should deve op,mechan sms for atheringu nd evaluatlng
data. The Civil Rulesw : na ularly smught‘help from the
Federal Jud1c1al cHnﬁer"‘ ] qw‘w h _,U of a‘qreat deéal from the
Center”s StUdleSn Recent ples ide tudles‘of dlscovery
protect@ve‘orders;‘ ey, voir H S offer—of-judgment
experiéhce and class ac‘ NS . e d. S ““howe‘er,,may 1nvlte
dlfflcqlty' Ma‘y of ‘ ‘ MNWJS‘that‘confront the
rulema ing pro@ess “LF dily to rigorous
emﬁlrlcal work,‘ Th's; henﬁ;; conesntlme‘to
pred1ct[the consequenc haUges. The,
cannotlhe limited to che =ch L Slear, empiriy
eyaluataon of ”resent bt J;f}ne tayel;n\actwog
amended%rules.wxohh v“L‘he‘¢;m%%;“ﬂﬁs Com ittee

w%1v1l‘h ule 15(a) allows a

agenda ‘may provide

plalntlff to amend a complalnt once as a matter of course before a
responsive pleadlng is-.served.. jan ansﬁ rwcuts‘off the rlgh but
not @ motion tb dlsmmssv“ ‘ ) ‘héther thls dlstnnct
makes sense, and what; chh_ ctter sense of thewrlgh‘
to. amend arei not llﬂe’ﬁ“ “che most anb%tious
emplrlcal workm :It, s h wtheTCommltteehcannot
justify: i cons1derat10n’ “un‘less‘ it can monnt a

progectjthat Measures. leffiects. iof . four of' five
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variations across significant samples of carefully matched
comparable cases.

Recommendation 7: The Civil Rules Advisory Committee recognizes the
importance of participating in the evaluation of lessons to be
learned from experience under the Civil Justice Reform Act of 1990.
Perhaps the first challenge will be see whether there is any
occasion for assisting the Committee on Court Administration. and
Case Management as it confronts a  schedule that, at least as
matters stand now, requires formulation of a . report in an
impossibly short period of time. However that may be, careful
evaluation of the RAND study cannot be .undertaken casually. It may
be that instead of a single "written report generalizing from the
experience with the 1990 Act," ‘a series of reports will prove more
helpful.

Recommendation 8: This recommendation addresses "the effects, of
creatlng local optlons in the national rules." The dlscu551on,
however, is narrower, focusing on the local option prov1s1ons built
into the 1993 dlscovery amendments. By far the most controversial
of these provisions is the opt-out prov151on built into the Rule
26(a) disclosure rules. This provision was adopted with the
expectatlon that dlfferent.dlstrlcts would do different things, and
that the dlsclosure procedure could’ be 1mproved by studylng the
local dlfferences. The recommendation seems to. .call also for a
related study of the effects that local dlfferences generate apart
from the quallty of local procedures., That topic will be more
diffuse, and may be one that should be coordlnated with the Local
Rules prOJect. - The  discussion states that the study 'should
1nvest1gate, not pa551vely accept, the "bellef of the Standlng
Committee that uniform rules would fac111tate‘a national practice."
Thls statement does not blend well with Recommendatlon 10, which
states "a'strong but rebuttable. presumptlon agalnst 1ocal options
in the natlonal rules." However 'open the 1nqu1ry is to be, it must
be, recognlzed that it will prove difficult, and that the quite
spec1al context offered by the disclosure rules cannot do dutyias
the sole example that will test the virtues and vices of local
opthns.

Recommendatlon 9: The dlscu551on ralses the questlon ‘whether the
Chairs of the Advisory Committees should be made voting members of
the Standlng Committee. My own experlence with Standing Committee
meetlngs is ‘limited, but it suggests that the Advisory Committee
chalrs often have made valuable contrlbutlons to Standlng Committee
dellberatlons ‘on topics advanced by other committees. Recognition
of thls role by voting membership would be useful particularly
51nce”1t can be accomplished without redu01ng the: number of other
members or changing the present dynamlcs of dellberatlon.
Otherw1se, the comments on Recommendatlon 1 carry over to
Recom%endatlon 9 as well.

Recommendatlon 10: In dlscuss1ng the Evaluatlve Norms and

Recommendation 8, I suggested that there is an apparent difference
between Recommendatlons 8 and 10 in addressing the values of local
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options.

Recommendation 11: The drafting relationships between the Standing
Committee and the several Advisory Committees are so complex that
this brief discussion may not be sufficient. The suggestion that
"concerns”about style,and,grammarﬂ should be addressed before the
Standing Committee meets is admirable, although it should be made
clear that each Advisory Committee chalr must remain free to refuse
to "rectify" a draft absent direction from the Standlng Commlttee.
It does help to recognlze that the 1liné that separates style and
grammar from  meaning often is uncertain.. More important, care
should be taken with: themsuggest1on'that proposals 'ought: to be
returned "to' the ~Advisory i Commlttee" to - consider, "substantial
changes for elther style or. . substance,ﬂ as. admirable as.it seems.
There may be occasions when a six-month delay in the process  is
costly. More 1mportant there may be occasions when\parallel
proposals from separate adv1sory commlttees “reflect ! areful
con51deratlon of the ] ‘ =

‘Ljabeledﬂas Adv1sory
a‘mat ermpf changlng

stylewlyitf a

one, Wers1onwof rule
qulteudlffemen‘:versfo

later stages ofmthe

“ o W ‘p

Recommendat1on 13 The llalson“membe s‘from the”standlng Commlttee
have been valuable part1c1pants 1n the Civil Rules AdVlSOry
hflnd‘any spec1f1

‘L | |

recommendat*on for‘lmprov ment. - thwm:w

Recommendat ‘h314 The fwteiff*the "restyled" 1lés. 1s ‘a, dlfflcult
toplc;“‘My T ] rs d hg*ls that globalwrestyllng\of entlre
sets of rulﬂ% 1swto be ep ed whlle‘the rev1éed Appellate Rules
are publi)hed fdr ‘o e iiEh ’bff r twomsuggestlons.k The
first is, thé¢ dlfferént ! . appr ;‘for different sets
of rules,wtﬁus tp restyle he Appellate Rules

ove 4 s ‘ {I,”mﬂhotuconfld‘nt that success 1n
that éndeavor will demonstrate that success wﬁth,the Civil Rules 1s
equally within reach. ‘The second is that‘desp1te the”recent set—
back w1th the substltutlon of ﬁmust"”for "sha].l“‘i hthe,Supre e
e to cbns1der;thqrprospept of gradual

:rules.; MOStMQfathewblVL /Rules come on
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for attention sooner or later. Incorporation of style revisions
may be better accomplished in this setting. This approach has the
special advantage that it facilitates changes in meaning.
Experience with the styling project so far has revealed many
ambiguities that cannot be cured without choosing a meaning and
thereby, as like as not, changing the meaning. These problems can
be digested on a small scale. Confronting the bench and bar with
the need to comment on a complete set of restyled rules, even over
a period far longer than the usual six months, is quite a different
matter.

Recommendatlon 15: I have nothing to contribute on the actual
recommendation to abolish the Subcommittee on Long Range Planning.
But the discussion suggests that "aAdvisory Committees study
comprehensive packages of procedural reforms proposed by scholars,
committees, and bar groups." At least for the Civil Rules Advisory
Committee, this seems wishful thinking. Our closest brush with
this prospect came in the first stages of developlng an agenda for
the conference last March sponsored by SMU and' the Southwestern
Legal Foundation. You will recall ‘that the ‘idea of fomenting a
comprehensive reconsideration of the Civil Rules proved far too
grand to manage. The time may be ‘upon us to begin to reconsider
the most basic: postulates of the adversary system of civil justice.
The Committee cannot become usefully- involved until a much better
beglnnlng is provided, and likely cannot become usefully ‘involved
until several much. better: beglnnlngs have' been prov1ded ' The
Committee agenda is qulte full as it 1s., So is the capa01ty of the
full Enabling Act process. 'Many relatlvely m1nor amendments have
had to be- postponed. Major projects’ likewise have been‘postponed
- to mentlon only one,: a, comprehensive?rev151on‘of Civil :Rule 53 to
address the comnmon pretrlal and post: 'udgment‘use of masters has
been put on hold for the 1ndef1n1te uture. There :is no need to
wonder Whethenw bold attempts tol, emake thei system would beé
premature, frultless‘ or‘dangerOUS,<the Commlttee has not the
resources to undertake‘the task. ww

| ‘ ‘ our k#Although there 1s no. recommendatlon, it
1s observed t‘h t cdns1deratlon of proposed rules by both the
Jud1c1a1 Conferﬁnce and the Supreme Court "consumes much time for
11ttle purpose " 7

tlme is lost 1n the oV rall march ofrthe process.\ If it is meant
only to suggest that llttle is contributed by Judicial Conference
consideration, I am not Sure that the suggestion is well-founded.
I have great respect for‘the process by 'which advisory comnittees
generate, and the Stand ng Committee reviews, proposed rules
amendments. I have had profound doubts about the wisdom of one or
another recent actlons of the JUdlclal Conference in rev1ew1ng
specific rule proposals. Nonetheless were I the Supreme Court, I
would welcome review ' by an 1ntermedrate body that is not d1rectly
caught up in the hurly-burly of the comm1ttee process., This
detached inspection may help make the Court comfortable about its
continuing role. Absent better reason for dlssatlsfactlon, we
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might seek to avoid this implicit suggestion.

Recommendation 16: The question of a biennial cycle has been
considered at intervals. There are substantlal difficulties with
the: proposal A direct dlfflculty is faced w1th some frequency.
rules changes are considered to aid Congress, or to adapt . to new
leglslatlon. Postponlng such pro;ects can lead to unnecessary
compllcatlons in- the relatlonshlps ‘between Congress. and . the
Enabllng‘Act process, ‘Or unnecessary delays in adaptlng formal
practice to new statutory requirements. " A related dlfflculty is
posed by the suggestion that a 51ngle publication cycle be adopted
for all of .the rules together — it is difficult enough to engage
thewattentlon of the bar in: present c1rcumstances, and theprocess
depends heav1ly on . 1nformed comment from as many ' voices as
posslble.‘ Somehlawyers and partlcularly bar commlttees may haveh
. t |

RuiesﬁConni
y‘Commltte :
Ad”of July,»lf

fall” Sunmer is ¢
commlttee m‘mpers

T

w1th tw1ceu

f ““ S 1 : i )
well. mIf‘all thls is|present
the Judicial Con;“ence, ‘the i
consideration by the Conference w1ll‘
responslblllty placed on the

be.

‘;BEst‘regards;‘
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A Self-Study of Federal Judicial Rulemaking

A Report from the Subcommittee on Long Range Planning to the
Committee on Rules of Practice, Procedure and Evidence of the
Judicial Conference of the United States

December 1995

Introduction

At the June 1993 meeting, the Standing Committee directed the Subcommittee on Long
Range Planning to undertake a thorough study of the federal judicial rulemaking procedures, in-
cluding: (1) a description of existing procedures; (2) a summary of criticisms and concerns; (3) an
assessment of how existing procedures might be improved; and (4) appropriate proposed recom-
mendations. | ‘

The self-study was deferred in anticipation of the January 1994 executive session and related
discussion. At that meeting, the Standing Committee decided to solicit public comments.
Appendix A to this Report contains a summary of the comments received. In addition, the
Subcommittee canvassed the secondary literature. Appendix B to this Report is an annotated
bibliography. An interim report was circulated in anticipation of the June 1994 meeting of the
Standing Committee. The interim report raised several issues for preliminary discussion at that
meeting and solicited further written comments from those in attendance. Drafts were circulated
to the Standing Committee in January and July of 1995. After receiving comments from the
Advisory Committees, the Subcommittee lays before the Standing Committee this final report,
for consideration at the January 1996 meeting, . o I ‘

The following se¢ﬁ§ns organiie this SélfiStudy Report on ﬂlj¢17]federal judicial rulemaking
procedures: a History of the origins of modern rulemaking; a description of Current Procedures;
a discussion of Evaluative Norms; the Issues and Recomimendations for reforms; and a brief
Conclusion. o :




Self-Study Report 2

Historyl

Modern federal judicial rulemaking dates from 1958. A few paragraphs of history inform
our understanding of current practice.

The Judiciary Act of 1789 first authorized federal courts to fashion necessary rules of prac-
tice.2 A lesser known statute enacted a few days later provided that in actions at law the federal
procedure should be the same as in the state courts.3 This created a system that seems odd to us
today: a distinctly national procedure for equity and admiralty, coupled with a static procedure,
conforming to the procedure in each state as of September 1789, for actions at law. Procedure for
actions at law in federal courts was frozen, while state courts altered their procedures. The system
became more odd, or at least more uneven, in 1828, when a statute required federal courts in
subsequently admitted states to conform to 1828 state procedures. The same statute provided that
all federal courts were to follow 1828 state procedures, with some discretion, in proceedings for
writs of execution and other enforcement procedures.4 This unsatisfactory system prevented the
federal courts from following state procedural reform such as the New York Code of 1848, which
merged law and equity and simplified pleading.>

The next legislative change came in “1872 when Congress required all actions at law to follow
the corresponding state forum’s rules and procedures.6 Under the Conformity Act there were as
many different sets of federal rules and procedures as there were states.”

This Report is not the place to retell the history of the Federal Rules of Civil Procedure, a
story “told in large part in terms of dedicated individuals who worked and campaigned to bring
them into existence.” What bears emphasis is that until 1938, that is, for the Nation’s first 150
years, things were very different from what they are today. -

Before 1938, the federal courts followcd }éfytgte procedural law, state substantive statutes, and
’ 1 diversity cases. Of course, the substantive common law

federal substantive common law, 'even in i

‘ ‘ . Sl LT, ) ) . A

of the forum state was recognized tq“l?t‘a olling in the farnoqs 1938 Supreme Court diversity
C ; . S S o

1 This portion of this Report is adapted from Thomas E. Baker, An Introcii“:ction to Federal Court Rulemaking
Procedure, 22 Tex. Tech L. Rev. 323, 324-28 (1991). For a more detailed history, see Stephén B. Burbank, The
Rules Enabling Act of 1934, 130 U. Pa. L. Rev. 1015, 1035-95 (1982). See also Peter G. McCabe, Renewal of the
Federal Rulemaking Process, 44 Am. U. L. Rev. 1655(1995), which provides a comprehensive statement of current
practices and a summary of their history. ", . o . -

2 Act of Sept. 24,1789, ch. 20, §17, 1.§tat. 73,83.. ., . . - o e

3 Act of Sept. 29, 1789, ch. 21, §2, 1 Stat. 93.

4 Act of May 19, 1828, ch. 68, 4 Stat. 278.

5 Charles E. Clark, The Challenge of a New Federal Judicial Procedure, 20 Comell L.Q, 443, 499-50 (1935).
6 Act of June 1, 1872, ch, 255, 17 Stat. 197.

7 “[T]he procedural law continued to operate in an atmosphere of uncertainty and confusion, aggravated by the
growing tendency of federal courts to develop their own rules of procedure under the licensing words of the 1872
Act that conformity was to be ‘as near as may be.”” Charles Alan Wright & Arthur R. Miller, 4 Federal Practice and
Procedure §1002 at 14 (2d ed. 1987).

8 Id. §1004 at 21.
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decision of Erie Railroad Co. v. Tomphins,? overruling Swif v. Tyson, which had stood since
1842.10 And in the same year, after more than two decades of effort, national rules of procedure
were adopted by the Supreme Court, which embraced the work of an ad hoc Advisory
Committee it had appointed under the Rules Enabling Act of 1934.11 Thus 1938 marked an in-
version in diversity cases: henceforth there would be federal procedural law and state substantive
law. Those 1938 rules—recognizable today despite numerous amendments—established a na-
tionally-uniform set of federal procedures, abolished the distinction between law and equity,

created one form of action, provided for liberal joinder of claims and parties, and authorized ex-
tensive discovery. :

The Supreme Court's ad hoc Advisory Committee comprised distinguished lawyers and
law professors. While the ad hoc Committee members have been lionized for their accomplish-
ment of drafting the rules, their more subtle but equally lasting achievement was to establish the
basic traditions of federal procedural reform.12 Two features of that experience have character-
ized federal judicial rulemaking ever since. First, the ad ho¢ Committee took care to elicit the
thinking and the experience of the bench and bar by widely distributing drafts and soliciting
comments, evincing willingness to recorisider and redraft its recommendations. Second, “the
work of the Committee was viewed as intellectual, rather than a mere exercise in countin
noses.”13 The ad!ihcc Committee recommended to the Supreme Court what it considered the
best rules rather than rules that might be supported most widely or might appease special inter-
ests. Although ‘t}#e rulemaking process has been revised over the years since, these traditions have
endured. - | A ' ,

\

This positive experience located rulemaking responsibility inside the judicial branch, but
the modern rulemaking process continues to evolve. A. year after the new rules went irito effect,
the Supreme Court called on the ad hoc Advisory Committee to submit amendments, which the
Court accepted and sent to Congress, and which became effective in 1941.14 The next year, the
Supreme Court designated the ad hoc Committee as a continuing Advisory Committee, which
thereafter periodically submitted rules amendments through the 19405 and early 1950s.15 But
rumblings of dissatisfaction were heéard, attributable in part to a perception that the Supreme
Court merely rubber-stamped the recommendations from the Advisory Committee. Several of
the Justices agreed with that criticism, dissenting from orders to complain that the proposals

were not actually the work of the Court.16 Other observers had misgivings about the tenure and

9304 U.S. 64 (1938).
10 44 U.S. (16 Pet.) 11 (1842).

11 Act of June 19, 1934, ch. 651, §§1-2, 48 Stat. 1064; Appointment of Committee to Draft Unified System of
Equity and Law Rules, 295 U.S. 774 (1935).

12 Wright & Miller, supra note 7, §1005.
13 Ibid. |
14 Order Requesting }}Amendments from the Advisory Committee, 308 U.S. 642 (1939).

15 Continuance of Advisory Committee, 314 U.S. 720 (1941); Charles E. Clark, “Clarifying” Amendments to the
Federal Rules?, 14 Ohio St. L. J. 241 (1953). :

16 E.g., Order Amending the Rules of Civil Procedure, 329 U.S. 843 (1946) (noting Justice Frankfurter’s reliance
on the judgment of the Advisory Committee); Order Amending the Rules of Civil Procedure, 308 U.S. 643 (1939)
(noting Justice Black’s: disapproval); Order Adopting the Rules of Procedure for the District Courts of the United
States, 302 U.S. 783 ("1937) (noting Justice Brandeis’ disapproval).

\
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influence of the members of the Advisory Committee, who served until resignation or death. In

. - 1955 the Advisory Committee submitted an extensive report to the Supreme Court with numer-

ous proposed amendments. The Court rieither acted on the Report nor explained its inaction.

Instead, the Justices ordered the Committee “discharged with thanks” and revoked its authority
as a continuing body.17 - ﬂ

_The resulting void in rulemaking led the American Bar Association, the Judicial
Conference, and othier groups to express concern.18 At the time, there was no small controversy
over whether the Court should designate a new committee and how the members might be se-
lected. A consensus emerged that some ongoing rulemaking process was desirable, but that the
process had to'be réformed. The replacement rulemaking procedures were designed by Chief
ustice Tom C. Clark, and Chief Judge John J. Parker of the Fourth
ruise 1‘toattchnd the 1957 A.mcr;can Bar Association Convention. Justice
sur daily walks : e deck of the Queen Mary, we thrashed out the
Chicf Justice, 2 the Chair of the Judicial .
ch would give them the tag of {Chief Justice

led to 2 statutory amendment by which
nference forad the Supreme Court re-
in ankeuptcy, civil and
nd.29 The rulemaking
n rulemaking since then

ufl

g the
d.‘:‘,“

Circuit, d

process today follows the bas fesign.:
are sufficiently noteworthy to deserve brief me

First, Federal Rules of Evidence. An Advisory Committee
onRules'of 1¢ making procedures, after ex-
tensive stu of proposed rules in 1972. Those pro-
posed rules lingiwith evidentiary privileges.
Cong;gss p n. Then Congress made sub-

F;‘in 1975.22 The legislative

veto provisi ded, but the applicable statute
still provid y privileges shall have no force
unless appr han/Advisory Committee on the

17 Order Discharging the Advisory Committes, 352 U.S. 803 (1956).

18 The Rule-Making Function and the Judicial Conference of the United States, 44 A.B.A. J. 42 (1958) (panel dis-
cussion). ) fe

19 Tom C. Clark, Foreword to Wright & Miller, supra note 7, at ix. 4

20 Act of July 11, 1958, Pub. L. No. 93-12, 72 Stat. 356; Panel Discussion, The Rule-Making Function of the
Judicial Conference of the United States, 44 A.B.A_J. 42 (1958).

21 The Justices continue to express their individual concerns about the Supreme Courf’s appropriate role in judicial
rulemaking. Statement of Justice White, 113 S.Ct. 575 (Apr. 22, 1993); Dissenting Statement of Justice Scalia,
joined by Justices Thomas and Souter, 113 S.Ct. 581 (Apr. 22, 1993); Order Amending the Rules of Civil
Procedure, 374 U.S. 861 (1963) (opposing statements of Justices Black and Douglas).

22 Act of January 2, 1975, Pub. L. No. 93-595, 88 Stat, 1926; Edward W. Cleary, Preliminary Notes on Reading
the Rules of Evidence, 57 Neb. L. Rev. 908 (1978). . -~ . ‘

23 28 U.S.C. §2074(b).
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Rules of Evidence in 1993, after a 20-year hiatus. This committee has embarked on a compre-
hensive review of the subject, but has decided not to reopen the privileges question.

Second, Congress amended the Rules Enabling Act in 1988 to require the rules committees
to hold open meetings, maintain public minutes, and afford wider notice of proposals and longer
periods for public commentary on proposed rules.24 Rulemaking today is more accessible to in-
terested parties than ever before. It is also slower, and the exchange is not an unmixed blessing.
In the wake of the 1988 changes, only Congress can change rules with dispatch. This means that
any group with a perceived pressing need seeks its forum in the legislature rather than the judi-
ciary, and today Congress regularly demonstrates its interest in federal rules matters by holding
committee hearings and amending the rules themselves.

Current Procedures25
Congreés has authorized the federal judiciary to prescribe the rules of practice, procedure,

and evidence, subject to an expressly reserved legislative power to reject, modify, or defer any ju-
dicially-made rules. This statutory authorization is found in the Rules Enabling Act.26 Pursuant

to this statutory authorization and responsibility, the judicial branch has developed an elaborate
~ committee structure with attendant rulemaking procedures. The Procedures for the Conduct of

Business by the Judicial Conference Committees on Rules of Practice and Procedure describe the current
procedures for judicial rulemaking.27 These rulemaking procedures were adopted by the Judicial
Conference of the United States. They govern the operations of the Standing Committee and
the various Advisory Committees in drafting and recommending new rules or amendments to
the present sets of federal rules of practice and procedure.

The Judicial Conference of the United States consists of the Chief Justice of the United
States, the chief judges of the 13 United States courts of appeals, the Chief Judge of the Court of
International Trade, and 12 district judges chosen for a term of 3 years by the judges of each cir-
cuit. The Judicial Conference meets twice every year to consider administrative problems and
policy issues affecting the federal judiciary and to make recommendations to Congress concern-
ing legislation affecting the federal judicial system.28 It also acts through an Executive

Committee on some matters.

By statute, the Judicial Conference is charged with carrying on a “continuous study of the
operation and effect of the general rules of practice and procedure.”29 The Conference is em-
powered to recommend changes and additions in the federal rules “from time to time” to the

24 Judicial Improverhents and Access to Justice Act, Pub. L. No. 100-702, 102 Stat. 4642 {codified at 28 U.S.C.
§2073(c)).

25 This portion of this Report is adapted from Baker, supra note 1, at 328-31, and Administrative Office of the U.S.

Courts, The Federal Rules of Practice and Procedure—A Summary for Bench and Bar (Oct. 1993) (hereinafter A

Summary for Bench and Bar).
26 28 U.S.C. §§2071-2077.

27 Announcement, 54 Fed. Reg. 13,752 (Apr. 5, 1989) (publishing Procedures adopted by the Judicial Conference
of the United States on Mar. 14, 1989).

28 28 U.S.C. §331.
29 Ibid.
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Supreme Court, in order to “promote simplicity in procedure, fairness in administration, the just
determination of litigation, and the elimination of unjustifiable expense and delay.”30

To perform these responsibilities of study and drafting, the Judicial Conference has created
the Committee on Rules of Practice, Procedure, and Evidence (Standing Committee)31 and
various Advisory Committees (currently one each on Appellate Rules, Bankruptcy Rules, Civil
Rules, Criminal Rules and Evidence Rules). All appointments are made by the Chief Justice of
the United States; for a'three-year, once:renewable term. Members are federal and state judges,
practi¢ing attorneys, and scholars. On recommendation of the Advisory Committee’s chair, the
Chief Justice appoints a reporter, usually from the academy, to serve the committee as an expert
advisor. The reporter coordinates the commiittee’s agenda and drafts the rules amendments and
the explanatory committee notes. ‘

The Standing Committee coordinates the rulemaking responsibilities of the Judicial
Conference. The Standing Comsnittee reviews the recommendations of the various Advisory
Committees and makes recommendations tq the Judicial Conference for proposed rules changes
“as may be necessary to maintain consistency and otherwise promote the interest.of justice.”32
The Secretary to the Standing Committee, cutrently the Assistant Director for Judges Programs
of the Administrative Office of the U.S, Courts, coordinates the operational aspects of the entire
rulemaking process and maintain$ the official records of the rules committees. The Rules
Committee Support Office of the Administrative Office provides day-to-day administrative and
legal support for the Secretary and the various committees.33 The Federal Judicial Center pro-

vides staff assistance, particularly thhr‘:eh‘s gctr;“t‘o research,34

i

Rulemaking procedures are elaborate: -

The pervasive and substantial ihpact of the rules on the practice of law in the federal
courts demands exacting and meticulous care in drafting rule changes. The rulemak-

~ ing process is time-consuming and involves a minimum of seven stages of formal
comment and review. From beginning to end, it usually takes two to three years fora

suggestion fo be enacted.35

By delegation from the Judicial Conference, each Advisory Committee is charged to carry
out a “continuous study of the operation and effect of the general rules of practice and procedure”

'

30 Ihid.

31 28 U.S.C. §2073(b). The convention has been to refer to this Committee as the “Standing Committee on Rules
of Practice and Procedure” or simply the “Standing Committee.”

32 8U.S.C. §2073(b).

33 “Meetings of the rules committees are open to the public and are widely announced. All records of the commit-
tees, including minutes of committee meetings, suggestions and comments submitted by the public, statements of
witnesses, transcripts of public hearings, and memoranda prepared by the reporters, are public and are maintained by
the secretary. Copies of the rules and proposed amendments are available from the Rules Committee Support
Office.” A Summary for Bench and Bar, supra note 25. : «

34 See 28 U.S.C. §620(b)(1), (4). See also Experimentation in the Law: Report of the Federal Judicial Center
Advisory Committee on Experimentation in the Law (1981).

35 A Summary for Bench and Bar, supra note 25.
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in its particular field.36 An Advisory Committee considers suggestions and recommendations re-

. ceived from any source, new statutes and judicial decisions affecting the rules, and other relevant

legal commentary. “Proposed changes in the rules are suggested by judges, clerks of court,
lawyers, professors, government agencies, or other individuals and organizations.”37 Copies or
summations of all written recommendations and suggestions that are received are first acknowl-
edged in writing and then forwarded to each member. The Advisory Committees meet at the call
of the chair. Each meeting is preceded by notice of the time and place, including publication in
the Federal Register, and meetings are open to the public.38 Upon considering a suggestion for a
rules change, the Advisory Committee has several options, including: (1) accepting the sugges-
tion, either completely or with modifications or limitations; (2) deferring action on the sugges-
tion or seeking additional information regarding its operation and impact; (3) rejecting the sug-
gestion because it does not have merit or would be inconsistent with other rules or a statute; or
(4) rejecting the suggestion because, while it may have some merit, it is not really necessary or
sufficiently important to warrant a formal amendment.39 ‘

The Reporter to the Advisory Committee, under the direction of the Advisory Committee
or its Chair, prepares the initial drafts of rules changes and “Committee Notes” explaining their
purpose or intent. The Advisory Committee then meets to consider and revise these drafts and
submits them, along with an Advisory Committee Report which includes any minority or sepa-
rate views, to the Standing Committee. The reporters of all the Advisory Committees are en-
couraged to work together, with the reporter to the Standing Committee, to promote clarity and
consistency among the various sets of federal rules; the Standing Committee has created a Style
Subcommittee, with its own Consultant, that works with the Advisory Committees to help
achieve clear and consistent drafts of proposed amendments. L

Once the Standing Committee approves the drafts for publication, the proposed rules
changes are printed and circulated to the bench and bar, and to the public generally. Every effort

i i

is made to publish the proposed rules widely. More than 10,000 persons and organizations are on
the mailing list, including: federal judges and other federal court officials; United States
Attorneys; other fedetal government agencies and officials; state chief justices; state attorneys
general; law schools; bar associations; and interested lawyers, individuals and organizations who
request to be included on the distribution list,40/A notice is published in the Federal Register and
the proposed rules changes also are reproduced with explanatory committee notes and supporting
documents|in the West Publishing Company’s %dv‘%.nce sheets of Supreme Court Reporter, Federal
Reporter, and Federal Supplement.41 As a matter of routine, copies are provided to other legal
publishing firms.' Anyone who requests a copy of any particular set of proposed changes may ob-
tain one. e o S

y

The comment period runs six iﬁonlj’lié‘ﬂ&rh the Federal Register notice date. The Advisory
Committee usually conducts public hearings on proposed rule changes, again preceded by

36 See 28 U.S.C. §2073(b). :

37 A Summary for Bench and Bar, supra note 25.

38 Notice of Public Meeting, 59 Fed. Reg. 59,793 (Nov. 18, 1994).
39 A Summary for Bench and Bar, supra note 25,

40A Surfxmary for Bench and Bar, supra note 25.

41 E.g., 115 S.Ct. No. 1, at owi (Nov. 1, 1994).
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widely-published notice. The hearings typically are held in several geographically diverse cities to
allow for regional comment. Transcripts of the hearings are generally available. The six-month
time period may be abbreviated, and the public hearing cut out, only if the Standing Committee
or its Chair determines that the administration of justice requires that the process be expedited.

‘At the conclusion of the comment period, the reporter prepares 2 summary of the written
comments received and the testimony presented at public hearing for the Advisory Committee,
which may make additional changes in the proposed rules, If there are substantial new changes,
there may be an additional period for public notice and comment. The Advisory Committee then
submits the'proposed rule changes and Committee Notes to the Standing Committee. Each
submission is accompanied by a separate report of the comments received which explains any
changes made subsequent to the original publication. The report also includes:the minority views
of Advisory Committee members who chose to have their scparate views recorded, .

o, o
e L

The Standing Committee coordinates the work of the several Advisory Committees, indi-
vidually and jointly. Although on occasion the Standing Committee suggests actual proposals to
be studied, its chief function is to review the'proposed rules changes recommended by the ..
Advisory Committees. Mectings of the Standing Committee are open torthe public and are pre-
ceded by public notice ini'the Federal Register 42 Mit all meeting maintained as public
records and 'tnade A

ailable to interested parties. "
A

" ‘The Chiir and Reporter of each Advisory Comumittee attend the meetings of the Standing
Committée to preseit the pro ilés' chani "‘:‘md:C‘lo;n ittee Notes, The Standing .
‘ roposal. If a Standing Committee modification ef-

tied to the Advisory Committee with ap-

econd, pul? cation for another period of
mmittee transmits the proposed rule
ges and C dvisory Committee report, to
the Judicial Co dicial Conference includes
its recomn ith, the minority views
OfanY.@m‘.w B
The! ppIC
Supremé C¢ 7
sibility for he Co
Supreme lles proposed to it and
making ¢ ¢ Advisory Committees and the

Standing Comix re the main ¢ €S ; }I‘jlthc,‘ f;‘dc;al courts. Under the
‘ mer ; aybe. repy y the Chief Justice to the

i

,‘h‘ [
Ta i

42 Notice of Meeting, 55 Fed. Reg. 25,384 (1990).

43 Order Amending the Federal Rules of Civil Procedure (Apr. 22, 1993), H.R. Doc. 103-74, 103d Cong., 1st
Sess., reprinted at 113 S.Ct. 478 (1993). - ‘ ‘

44 The Supreme Court actually made changes in the original adoption of the civil and criminal rules. Wright &
Miller, supra note 7, §§2 n.8 & 1004 n.18. Charles E. Clark, The Role of the Supreme Court in Federal
Rulemaking, 46 J. Am. Jud. Soc. 250 (1963). And the Court continues to do so. Order, 129 F.R.D. 559 (May 1,
1990); Order of April 27, 1995 (not yet reported). ,

4528 U.S.C. §§2071-77.
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